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Tax-Exempt Hospitals Face New Community 
Benefit Requirements 
BY JAMES OWENS, STEPHEN TURANCHIK, & GAYL WESTENDORF 

I. New Requirements Imposed by Health Care Legislation 

As part of the Patient Protection and Affordable Care Act (“Affordable Care Act”), enacted March 23, 
2010, Pub. L. No. 111-148, Congress passed new Internal Revenue Code section 501(r), which 
requires tax-exempt hospitals to: 

• conduct a community health needs assessment (“CHNA”) every three years and adopt an 
implementation strategy to meet the community health needs identified through such 
assessment; 

• establish a financial assistance policy relating to emergency medical care; 

• limit amounts charged for emergency and other medically necessary care that is provided to 
individuals eligible for assistance under the organization’s financial assistance policy to not 
more than the amounts generally billed to individuals who have insurance covering such 
care; and 

• forgo extraordinary collection actions against an individual before the organization has made 
reasonable efforts to determine whether the individual is eligible for assistance under the 
organization’s financial assistance policy. 

New Internal Revenue Code section 501(r) applies to hospital organizations on a facility-by-facility 
basis. Accordingly, if a hospital organization operates more than one hospital facility, the organization 
is required to meet the additional requirements of section 501(r) separately with respect to each 
facility. 

The new requirements are generally effective for tax years beginning after the date of enactment, 
March 23, 2010. Thus, for calendar-year hospitals, the legislation is effective January 1, 2011. 
However, if an organization had a tax year-end of June 30, 2010, then the requirements would be 
effective July 1, 2010. 

A. Community Health Needs Assessment 

The CHNA must take into account input from persons who represent the broad interests of the 
community served by the hospital facility, including those with special knowledge of or expertise in 
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public health, and must be made widely available to the public. The CHNA may be based on current 
information collected by a public health agency or nonprofit organizations and may be conducted 
together with one or more organizations, including related organizations. 

B. Financial Assistance Policy and Policy Relating to Emergency Health Care 

A hospital organization must have a written financial assistance policy that includes the following: 

(i) eligibility criteria for financial assistance, and whether such assistance includes free or 
discounted care; 

(ii) the basis for calculating amounts charged to patients; 

(iii) the method for applying for financial assistance; 

(iv) in the case of an organization that does not have a separate billing and collections policy, 
the actions the organization may take in the event of nonpayment, including collections 
action and reporting to credit agencies; and 

(v) measures to widely publicize the policy within the community to be served by the 
organization. 

The hospital organization must have a written policy requiring the organization to provide, without 
discrimination, care for emergency medical conditions (within the meaning of section 1867 of the 
Social Security Act (42 U.S.C. 1395dd)) to individuals regardless of their eligibility under the 
organization’s financial assistance policy. This policy must prevent discrimination in the provision of 
emergency medical treatment, including denial of service, against those eligible for financial 
assistance under the facility’s financial assistance policy or those eligible for government assistance. 

C. Limitation on Charges 

For individuals eligible for assistance under the hospital’s financial assistance policy, the hospital 
organization is limited in the amounts it can charge for emergency or other medically necessary care. 
Generally, the hospital cannot charge more than the amounts generally billed to individuals who have 
insurance covering such care. 

Hospitals are specifically precluded from using gross charges (i.e., “chargemaster” rates). The term 
“gross charge” is not defined in the Affordable Care Act, but is generally used to mean the full cost 
that a hospital charges without applying a discount negotiated with insurance providers. 

Amounts billed to those who qualify for financial assistance may be based on either the best, or an 
average of the three best, negotiated commercial rates, or Medicare rates. 

D. Billing and Collection 

The organization must forgo extraordinary collection actions against an individual until the 
organization has made reasonable efforts to determine whether the individual is eligible for assistance 
under the organization’s financial assistance policy. Extraordinary collections include lawsuits, liens on 
residences, arrests, body attachments, or other similar collection processes. Reasonable efforts 
include notification by the hospital of its financial assistance policy upon admission and in written and 
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oral communications with the patient regarding the patient’s bill, including invoices and telephone 
calls, before collection action or reporting to credit agencies is initiated. 

II. Potential Penalties and Reporting Obligations 

A $50,000 excise tax is imposed on a hospital organization that fails to meet the CHNA requirements. 
Hospital organizations are required to report to the IRS the amount of the excise tax imposed on the 
organization. 

Hospital organizations must also include in their annual information return (i.e., Form 990) a 
description of how the organization is addressing the needs identified in each CHNA conducted under 
section 501(r)(3) and a description of any needs that are not being addressed, along with the reasons 
why the needs are not being addressed. 

III. Request for Comments 

In Notice 2010-39, the IRS and the Department of Treasury have requested comments regarding the 
requirements for hospital organizations set forth in the Patient Protection and Affordable Care Act, 
including in particular the need, if any, for guidance regarding such requirements. All comments must 
be submitted by July 22, 2010. 

The IRS specifically requested comments regarding: 

• the appropriate requirements for a CHNA, and what constitutes “reasonable efforts” to 
determine eligibility for assistance under a financial assistance policy for purposes of the 
billing and collection requirements; and 

• how the provisions of the Affordable Care Act will affect hospital organizations on a facility-
by-facility basis, including the tax consequences of a failure with respect to some, but not 
all, facilities and the proper tax treatment in future periods in such a case. 

   

Tax-exempt hospitals should review their existing policies and practices regarding community health 
needs assessments and patient financial assistance policies for compliance with these new 
requirements. Hospitals may also wish to consider submitting comments to the IRS on the 
implementation of these new requirements. 

 
If you have any questions concerning these developing issues, please do not hesitate to contact any of 
the following Paul Hastings lawyers: 

Los Angeles 

James F. Owens 
213-683-6191 
jamesowens@paulhastings.com 

 

Stephen J. Turanchik 
213-683-6187 
stephenturanchik@paulhastings.com 

San Francisco 

Gayl A. Westendorf 
415-856-7057 
gaylwestendorf@paulhastings.com 
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