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International Dispute Resolution Update:  
Foreign Sovereign Immunity 
BY JAMES E. BERGER* 

On June 1, 2010, the U.S. Supreme Court issued its decision in Samantar v. Yousuf, a case in which it 
was asked to decide whether officials of foreign states are entitled to the protections of the Foreign 
Sovereign Immunities Act (the “FSIA”). The Court, through an opinion written by Justice Stevens, held 
that officials are not covered by the FSIA. This update provides a brief background on the FSIA, as 
well as a discussion of Samantar and other notable recent decisions involving the doctrine of foreign 
sovereign immunity. 

Background 

Foreign sovereign immunity – the doctrine holding that states are presumptively immune from the 
jurisdiction of another state’s courts – is one of the most venerable and universal concepts in 
international law. While virtually every nation recognizes the basic doctrine of foreign sovereign 
immunity, the doctrine’s application varies among states. Some states extend foreign sovereign 
immunity strictly as a matter of international comity, while others have codified the doctrine in their 
jurisdictional statutes. Some states, such as the People’s Republic of China, afford foreign states 
absolute immunity, while others, such as the United States, follow a more restrictive approach that 
immunizes foreign states and their instrumentalities from suit in connection with sovereign acts, but 
leaves them amenable to suit in connection with commercial acts. 

Pre-FSIA Sovereign Immunity 

The United States has long recognized that foreign states enjoy presumptive immunity from suit in its 
courts. The doctrine was first articulated by the Supreme Court in The Schooner Exchange v. 
McFaddon,1 where Chief Justice Marshall recognized that wrongs perpetrated by foreign sovereigns 
were more appropriately addressed by diplomatic, rather than judicial, means. While basic doctrine of 
foreign sovereign immunity has been recognized virtually from the nation’s founding, its contours and 
application have evolved substantially over time. Consistent with the Court’s observations in The 
Schooner Exchange, the United States initially recognized foreign sovereign immunity as a common 
law doctrine whose application was based primarily on notions of international comity. Because the 
doctrine was premised on comity, the executive branch – the constitutional branch primarily 
responsible for the conduct of foreign affairs – played the primary role in determining whether 
immunity would be afforded in particular cases. Specifically, the executive branch would provide a 
recommendation concerning immunity, which was based on customary international law and notions 
of reciprocity.2  Prior to 1952, the United States generally applied the “absolute immunity” doctrine, 
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under which foreign states were generally afforded complete and absolute immunity from suit unless, 
as noted above, the executive branch objected to the grant of immunity.3  In 1952, however, the 
Department of State issued a letter (the “Tate Letter”) in which it abandoned the absolute immunity 
approach in favor of the “restrictive theory” of sovereign immunity. Under the restrictive theory of 
immunity, foreign states were accorded full sovereign immunity for their governmental acts (jure 
imperii), but were not immune from suit for their private or commercial acts (jure gestionis). Following 
the issuance of the Tate Letter, the State Department was required to make immunity determinations 
on a case-by-case basis, and U.S. courts continued to defer to the State Department’s immunity 
determinations, generally without significant exceptions or independent analysis. Where the State 
Department failed to make a recommendation, courts would apply the principles typically relied upon 
by the Department in making an independent immunity determination.4 

The FSIA 

In 1976, Congress adopted the FSIA.5  The FSIA essentially codified the restrictive theory of immunity 
that courts had followed since 1952. The FSIA confers immunity from suit, attachment, and execution 
on foreign states, their political subdivisions, and their agencies and instrumentalities; this grant of 
immunity, however, is subject to specified exceptions. The most notable exceptions are where the 
immunity has been waived, where the claim arises out of commercial activity, where the foreign state 
has engaged in tortious conduct in the United States, and/or where the action arises out of an 
agreement to arbitrate that the foreign state has entered into.6  Where a foreign state is sued in a 
U.S. federal or state court, it generally must invoke its immunity at the time it makes its initial 
appearance;7 once the foreign state interposes its claim of immunity, the plaintiff comes under a 
burden to produce evidence demonstrating the applicability of one of the exceptions. If the plaintiff 
produces sufficient evidence to establish the exception on a prima facie basis, the ultimate burden of 
proving immunity shifts back to the foreign state.8  Importantly, sovereign immunity operates as a bar 
to subject matter jurisdiction; accordingly, the court stands under an affirmative obligation to rule on 
the issue of immunity before proceeding to the merits of the case. If the court finds that an exception 
applies and that the foreign state is not entitled to immunity, the foreign state may generally be held 
liable in the same manner as a private party.9  If the foreign state does not pay a resulting judgment, 
it has presumptive immunity from execution and attachment, which, like the jurisdictional immunity, 
is subject to exceptions and generally applicable rules that are designed to protect sovereign property 
while leaving property used by the state for commercial purposes susceptible to execution.10 

Beyond its conferral of immunity modeled on the “restrictive theory,” the FSIA provides a broad array 
of procedural protections to the states and state entities that are entitled to its protections. As but a 
few examples, foreign states are, even in cases where immunity does not exist, entitled to a federal 
forum, entitled to additional time to respond to a complaint, afforded more liberal rules concerning the 
removal of cases from state to federal court, entitled to a bench trial, and immune from punitive 
damages.11  In sum, the FSIA provides a comprehensive series of protections designed to minimize 
the risk of prejudice to foreign states from having to litigate in unfamiliar courts, as well as from the 
disproportionate liability that can result from the assessment of punitive damages. 

Non-FSIA Sources of Immunity 

In addition to the immunity and protections conferred by the FSIA, other forms of sovereign immunity 
are recognized under U.S. law. U.S. courts have long recognized “head of state” immunity, which 
immunizes any head of a foreign state (who must be recognized as such by the U.S. government) 
from suit in the U.S. courts, unless that immunity is waived by the foreign state.12  Diplomats and 
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consular officials are protected by treaty, specifically the U.N. Convention on the Privileges and 
Immunities of the United Nations13 and the Vienna Convention on Diplomatic Relations,14 both of 
which the U.S. is party to and observes. Federal courts also continue to recognize a common law of 
foreign sovereign immunity that applies to foreign officials who are not covered by the FSIA. The 
application of these common law immunities continue to be influenced heavily by the executive 
branch, as the State Department continues to make immunity recommendations on non-FSIA 
immunity claims as it did prior to the adoption of the FSIA.15  The specific parameters of these 
common law immunities are set forth in Sections 65 through 70 of the Restatement (Second) of the 
Foreign Relations Law of the United States. 

Beyond these domestic sources of law governing foreign sovereign immunity, the United Nations has 
drafted and opened for signature and ratification a treaty that would, if entered into force, codify the 
restrictive doctrine as a matter of public international law. The United Nations Convention on 
Jurisdictional Immunities was opened for signature in 2004. It follows the same general structure as 
the FSIA by immunizing states for sovereign acts and withholding immunity for commercial acts. To 
date, only nine states have ratified the UN Convention; the United States is not among them. Notably, 
and as further discussed below, China – a nation that continues to follow the absolute approach to 
immunity – has signed the Convention, though it has not ratified it. The Convention will come into 
force when it has been ratified by 30 nations.16 

Recent Developments Under the FSIA 

Samantar v. Yousuf 

As noted above, the U.S. Supreme Court issued its decision in Samantar v. Yousuf17 on June 1, 2010. 
Samantar involved a claim by former citizens of Somalia under the Alien Tort Statute and the Torture 
Victim Protection Act18 (two U.S. statutes that are frequently used by foreign plaintiffs to bring claims 
against parties – including, but not limited to, foreign states – in response to human rights abuses and 
violations of established international law) against Mohamed Ali Samantar, who served in a series of 
high-ranking positions in the Somali government (including First Vice President and, ultimately, Prime 
Minister) between 1980 and 1990. The plaintiffs alleged that Samantar (who, by the time the action 
was brought, had become a resident of Virginia), through his command and control of the Somali 
military forces during the relevant period, was responsible for extrajudicial killings and torture of the 
plaintiffs and members of their families. 

In response to the suit, Mohamed promptly asserted sovereign immunity under the FSIA and moved 
to dismiss the case for lack of subject matter jurisdiction. Consistent with pre-FSIA practice, the 
district court stayed the proceedings in order to solicit the views of the State Department on 
Mohamed’s sovereign immunity claim; the Department, however, failed to provide any response for 
over two years. In 2007, the district court lifted the stay and dismissed the case for lack of subject 
matter jurisdiction. The district court held that the FSIA governed Mohamed’s claim of immunity, and 
that because the plaintiffs never argued that any exception to immunity was present, the case was 
required to be dismissed. The district court’s conclusion that Mohamed’s claim was covered by the 
FSIA was consistent with the approach, first announced by the Ninth Circuit in Chuidian v. Philippine 
Nat’l Bank19 and later adopted by the majority of the federal appellate courts to address the question, 
that foreign state officials constituted “agencies and instrumentalities” of the foreign states they 
served.20 
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The Court of Appeals for the Fourth Circuit reversed.21  While noting that the district court’s ruling was 
consistent with the majority approach, the Fourth Circuit noted its disagreement with that approach, 
and held that the language and structure of the FSIA did not support the view that individual state 
officers fell within the definition of “foreign states” as defined in the Act. 

The Supreme Court, in an opinion by Justice Stevens that was joined by five other justices, affirmed 
the Fourth Circuit’s decision.22  The Court undertook an exhaustive historical analysis of foreign 
sovereign immunity in the United States, beginning with a discussion of The Schooner Exchange, a 
decision it characterized as “extending virtually absolute immunity to foreign sovereigns as ‘a matter 
of grace and comity.’”  The Supreme Court also described the pre-Tate Letter paradigm whereby 
foreign states who had been sued in U.S. courts would request a “suggestion of immunity” from the 
State Department; if the suggestion was accepted by the State Department, the U.S. court would 
surrender jurisdiction. If the suggestion was not provided, the court would make its own immunity 
determination. Under the pre-1952 system, the Court found, “the State Department followed a 
general practice of requesting immunity in all actions against friendly sovereigns.” 

The Court then observed that, following issuance of the Tate Letter, immunity determinations (which, 
as noted above, were intended to be based on the restrictive theory of immunity and thus dictated by 
the nature of the conduct underlying the claim, rather than the identity of the foreign state defendant) 
were thrown “into some disarray” as a result of the application of political considerations. The Court 
noted that the FSIA’s adoption in 1976 represented a Congressional response to the imprecision that 
had marred immunity determinations after 1952, and that “[a]fter the enactment of the FSIA, the Act 
– and not the pre-existing common law – indisputably governs the determination of whether a foreign 
state is entitled to sovereign immunity.” 

With the legislative history as background, the Court then turned to the specific question before it:  
Whether a government official, acting in his official capacity, is entitled to the immunity and 
protections conferred by the FSIA. The Court’s analysis focused on the most fundamental provision of 
the Act, its (partially self-defining) definition of “foreign state,” which provides: 

(a) A “foreign state”, except as used in section 1608 of this title, includes a political 
subdivision of a foreign state or an agency or instrumentality of a foreign state as 
defined in subsection (b). 

(b) An “agency or instrumentality of a foreign state” means any entity-- 

(1) which is a separate legal person, corporate or otherwise, and 

(2) which is an organ of a foreign state or political subdivision thereof, or a 
majority of whose shares or other ownership interest is owned by a foreign 
state or political subdivision thereof, and 

(3) which is neither a citizen of a State of the United States as defined in 
section 1332(c) and (e) of this title, nor created under the laws of any third 
country. 

With respect to the most basic concept in the definition, the Court observed, with reference to the 
Restatement (Second) of Foreign Relations Law of the United States, that a foreign state “indicates a 
body politic that governs a particular territory.”  Turning to Mohamed’s claim that individual state 
actors could be covered by the statutory reference to “agencies and instrumentalities” of foreign 
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states, the Court noted that, while possible under the specific meanings of those terms, “all of the 
textual clues” in Congress’s definition of agencies and instrumentalities “cut against such a broad 
construction.”  Specifically, the Court found that “agency or instrumentality” was defined as any 
“entity,” a term that the Court found “typically refers to an organization, rather than an individual.”  
Similarly, the Court found that the qualification that an agency or instrumentality be a “separate legal 
person” did not suggest that individuals were covered by the definition, as that term “typically refers 
to the legal fiction that allows an entity to hold personhood separate from the natural persons who are 
its shareholders or officers.”  Finally, the Court held that it would be “awkward to refer to a person as 
an ‘organ’ of the foreign state,” and that a natural person could not be “created under the laws of a 
third country.” 

The Court also rejected Mohamed’s second argument, that because the definition of a “foreign state” 
in Section 1603(a) “includes” political subdivisions and agencies and instrumentalities, that the 
concept was nonexclusive and could be read to include officers and individuals. In rejecting this 
argument, the Court took note of the fact that the “included” concepts, while nonexclusive, were all 
“entities” (a concept the Court had already found did not include natural persons); the Court cited 
Russell Motor Car. Co. v. U.S.23 for the proposition that “a word may be known by the company it 
keeps” in support of its conclusion. The court’s rejection of the Section 1603(a) argument was 
conclusively bolstered by its observation that other provisions of the FSIA specifically mention officials 
(such as the “tort exception” set forth in Section 1605(a), which refers to the “tortious act or 
omission” of that foreign state or of any official or employee of that foreign state while acting within 
the scope of his office), a fact that the Court found made the failure to mention officials in Section 
1603’s definition of a foreign state legally significant. 

In sum, the Court concluded: 

Reading the FSIA as a whole, there is nothing to suggest we should read “foreign 
state” in § 1603(a) to include an official acting on behalf of a foreign state, and much 
to indicate that this meaning was not what Congress intended. The text does not 
expressly foreclose petitioner’s reading, but it supports the view of respondents and 
the United States that the Act does not address an official’s claim to immunity. 

Finally, the Court rejected Mohamed’s claim that because the FSIA was intended to codify the common 
law of foreign sovereign immunity, all of the common law doctrines – including those (such as head-
of-state immunity) conferring immunity on individual officials – were necessarily eliminated and 
merged into the FSIA. Specifically, Mohamed argued that suits against states are always equivalent to 
suits against state officials, and that these immunities, if even distinguishable, were necessarily 
covered by the FSIA. The Court disagreed. Noting that “we do not doubt that in some circumstances 
the immunity of the foreign state extends to an individual for acts taken in his official capacity…it does 
not follow from this premise that Congress intended to codify that immunity in the FSIA” and that “[i]t 
hardly furthers Congress’ purpose of ‘clarifying the rules that judges should apply in resolving 
sovereign immunity claims’ to lump individual officials in with foreign states without so much as a 
word about spelling out how and when individual officials are covered.” 

The Court concluded its opinion by addressing the concern, raised previously by various lower courts 
confronted with the issue, that excluding foreign state officials from the FSIA’s coverage would 
encourage plaintiffs with claims against foreign states to artfully plead around the FSIA by naming 
state officials instead of the state itself. In rejecting this idea, the Court expressly confirmed that the 
common law doctrines of immunity that it had found were not merged into the FSIA remained 
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independently cognizable, and it stated that where a plaintiff attempted to avoid the FSIA by naming 
officials alone, it could nonetheless have to confront the FSIA’s provisions if the court found the state 
to be an indispensable party pursuant to Rule 19(a) of the Federal Rules of Civil Procedure, noting that 
if a state was an indispensable party and could not, by virtue of its FSIA immunity, be joined in the 
action, the claims against the named officials would be subject to dismissal. Additionally, the Court 
found that in certain cases, the trial court would find that the state, not the named official, was the 
real party in interest, which would lead to the FSIA’s provisions applying. Finally, the Court noted that 
a party seeking to avoid the FSIA would be required to establish a constitutionally sufficient basis of 
personal jurisdiction over the individual defendant, which could be both problematic and something 
that the plaintiff would generally not be required to do if the defendant were a foreign state.24 

The immediate significance of the Court’s ruling in Samantar is clear – foreign states and their 
agencies and instrumentalities will be subject to the FSIA’s well-understood statutory scheme, while 
state officials, at least at the outset of a case, will not be. To the extent foreign state officials continue 
to be able to claim immunity from suit or liability, they will be required to do so by invoking the 
common law immunity doctrines, set forth in the Second Restatement of Foreign Affairs Law, that the 
Supreme Court confirmed will continue to govern claims against them.25 

Additional ramifications are also likely. First, notwithstanding the Court’s curt rejection of the notion 
that its ruling will lead to artful pleading, plaintiffs considering bringing cases in response to the 
actions of foreign governments will unquestionably engage in a comparison of the FSIA and the 
common law when deciding who to name as a defendant in their cases. Second, the Court’s ruling will 
force courts to pay increased attention to the common law immunity doctrines – which the Solicitor 
General, in her amicus brief, noted are “not necessarily co-extensive” with the immunities granted 
under the FSIA – and likely lead to their continued jurisprudential development, as the doctrines will 
necessarily play a far more prominent role than they have at any time since the FSIA was adopted in 
1976. For this reason, and further because the common law doctrines continue to rely heavily upon 
individual suggestions concerning immunity from the executive branch, claims of sovereign immunity 
may well be characterized by the lack of precision that, in part, led to the adoption of the FSIA in the 
first place. 

Lower Court Decisions on the FSIA 

While the Supreme Court’s decision in Samantar is clearly the most significant judicial development 
concerning the FSIA in 2010, several lower courts have issued rulings under the Act in recent months. 
Given the extent to which immunity determinations under the FSIA are contingent upon factual 
questions, lower court decisions addressing these factual issues occupy an important place in the 
courts’ FSIA jurisprudence; several of the recent decisions are discussed below. 

Embassy of the Arab Republic of Egypt v. Lasheen26 

Lasheen arose out of an ERISA claim involving a health insurer’s refusal to pay for a medical 
procedure for an Egyptian national residing in the United States. The plaintiff brought a claim against 
the health care provider (which provided administrative services to a variety of Egyptian state entities 
in connection with their provision of health insurance services to Egyptian nationals in the U.S) as well 
as against the Egyptian state entities themselves. The health insurer then cross-claimed against the 
Egyptian defendants for indemnification. The insurer and the Egyptian defendants ultimately entered 
into a settlement with the plaintiff, which was conditioned upon the district court finding that the 
Egyptian defendants were not immune from liability under the FSIA. The settling parties made a joint 
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motion designed to determine the Egyptian defendants’ immunity, and the district court found that 
they were not immune. The Egyptian defendants appealed. 

The Ninth Circuit agreed with the district court that the procurement of health insurance for the 
plaintiff was a commercial activity in the United States, and that the commercial activities exception 
applied to abrogate the Egyptian defendants’ immunity. Noting that commercial activity under the 
FSIA encompasses “those powers that can also be exercised by private citizens, as distinct from those 
powers peculiar to sovereigns,” and that the applicability of the commercial activities exception hinges 
on “whether the particular actions that the foreign state performs are the type of actions by which a 
private party engages in trade and traffic or commerce” (emphasis original), the Ninth Circuit held 
that the Egyptian defendants’ entry into a contract to manage a health benefits plan, as well as their 
agreement to indemnify the plan manager for damages, did not constitute an exercise of powers 
peculiar to a sovereign. The Ninth Circuit further rejected Egypt’s claim that even if the record 
supported the applicability of the commercial activities exception to the Embassy, it did not support 
the applicability of the exception to Egypt itself. In response to this argument, the Court found that 
the record contained evidence (in the form of a declaration from an employee of the plan manager) 
that Egypt paid the plan manager, funded the health insurance plan that it managed, and was 
responsible for approving all documents and provisions related to the plan. For all these reasons, the 
Ninth Circuit affirmed the district court’s ruling that the Egyptian defendants did not enjoy sovereign 
immunity as to the plan insurer’s cross-claims against them. 

Despite its approval of the district court’s ultimate conclusions concerning the applicability of the 
commercial activities exception, the Ninth Circuit vacated the district court’s decision insofar as it held 
that the question of the Egyptian defendants’ immunity from the plaintiff’s claims were not before it. 
In vacating this determination, the Ninth Circuit held that the district court was obligated to make an 
immunity determination as to each claim against the Egyptian defendants, and that its determination 
(which was based on the joint motion) improperly conflated the different claims against the Egyptian 
defendants and made a single immunity determination as to all of those claims, despite the fact that 
the claims rested on different factual and legal bases. The Ninth Circuit thus remanded the matter to 
the district court for purposes of determining whether the commercial activities exception applied to 
the plaintiff’s claims as well as to the plan manager’s claims. 

Lasheen is noteworthy in two respects. First, the decision underscores how questions concerning the 
FSIA’s exceptions to immunity (and, particularly, the commercial activities exception) generally turn 
on record facts, and not on broad characterizations of particular claims. The decision reflects the 
similarities between the commercial activities exception and the minimum contacts test used by courts 
to determine whether the exercise of personal jurisdiction is appropriate in a particular case, and 
provides an excellent roadmap to practitioners about the degree of scrutiny that courts will apply to 
the facts underlying an immunity determination. Second, the Ninth Circuit’s decision illustrates how 
immunity claims under the FSIA apply to claims – not to entire cases – and reinforces the obligations 
that trial courts (and, by extension, counsel) must ensure that immunity claims are adjudicated on a 
claim-specific basis and as early as possible in the case. 

Hansen v. PT Bank Negara Indonesia (Persero), TBK27 

Hansen addressed a foreign state instrumentality’s right to seek interlocutory appellate relief from a 
trial court’s order that it submit to discovery. The case arose out of an Indonesian state-owned bank’s 
refusal to honor various guarantees and letters of credit on the ground that they were fraudulent. The 
holder of these instruments presented them after the party who had posted them as collateral failed to 
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make payment in connection with a corporate asset sale. When the Indonesian bank refused to honor 
them, the holder brought suit in the U.S. District Court for the District of Utah to enforce them. The 
Indonesian bank claimed immunity and moved to dismiss the case, claiming that it had not issued any 
of the various financial instruments at issue. In response to the motion, the plaintiff offered various 
declarations documenting communications with bank officials in which he claimed that those officials 
confirmed the authenticity of the financial instruments, while the Indonesian bank proffered 15 
declarations, all from its officers and employees, denying the authenticity of the instruments and 
claiming that the bank had not issued them. Based on this conflicting evidence, the district court 
denied the bank’s motion to dismiss on the pleadings and granted the plaintiff’s motion for discovery, 
which it limited to the issue of whether the bank engaged in commercial activity that would satisfy the 
FSIA’s commercial activities exception. The bank immediately appealed. 

The Tenth Circuit affirmed the district court’s denial of the motion to dismiss. It refused, however, to 
entertain the bank’s appeal of the discovery order, finding it lacked jurisdiction to do so. While noting 
that the denial of an assertion of sovereign immunity is immediately appealable pursuant to the 
collateral order doctrine, and further noting the well-established doctrine that because the FSIA 
confers immunity from suit (as opposed to simply immunity from liability), it “protects foreign 
sovereigns from all the burdens of litigation, including the general burden of responding to discovery,” 
the Tenth Circuit held that the order requiring the bank to submit to discovery was not appealable. 
The Court observed that the bank did not “challenge the legal significance of the alleged facts – i.e., 
whether those facts, if true, would satisfy the commercial activities exception,” but merely predicated 
its immunity on its assertion that the alleged facts were not true. Thus, while acknowledging a 
“tension between permitting discovery to substantiate exceptions to statutory foreign sovereign 
immunity and protecting a sovereign’s or sovereign agency’s legitimate claim to discovery,” the Tenth 
Circuit found that the discovery order could not be immediately appealed, and that the discovery, so 
long as it was narrowly tailored to permit testing of the facts underlying a claim to immunity, could 
proceed. 

Hansen is notable in that, like Lasheen, it underscores the importance of the factual record to 
immunity determinations. In addition, the decision demonstrates that U.S. courts will not permit 
foreign states or their instrumentalities to base their claims of immunity on self-serving declarations 
and then permit the FSIA to be used as a shield to prevent those declarations from being tested 
through properly circumscribed discovery and cross-examination. 

Capital Ventures Int’l v. Republic of Argentina28 

Capital Ventures provides a valuable insight into the interplay between the FSIA and more 
generallyapplicable procedural rules. The case grew out of Argentina’s 2001 declaration that it was 
suspending all payments on its outstanding foreign debt. Capital Ventures, a bondholder, moved for 
summary judgment on its claim on the bonds. The district court initially denied the motion for 
summary judgment and granted Argentina’s motion to dismiss on grounds that Argentina enjoyed 
immunity on the claim; specifically, the district court found that while the specific bonds at issue 
contained a waiver of immunity, that waiver applied only to claims brought in Germany, not the 
United States. The Second Circuit ultimately reversed this ruling and reinstated the claim, finding that 
the waiver was broad enough to cover claims brought in the United States. 

On remand to the district court, Capital Ventures again moved for summary judgment, and Argentina 
again moved to dismiss, this time for lack of personal jurisdiction based on faulty service of process. 
Specifically, Argentina claimed that because Capital Ventures did not properly effect service of process 
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pursuant to Section 1608 of the FSIA, personal jurisdiction under 28 U.S.C. § 1330(b) was not 
present. The district court rejected this argument, finding it had been waived. Specifically, the district 
court noted that Rule 12(h)(1)(A) provides that certain defenses, if not made in the first responsive 
pleading or motion, are waived; the district court thus found that because Argentina’s initial motion to 
dismiss raised only two grounds – lack of subject matter jurisdiction (Fed. R. Civ. P. 12(b)(1)) and 
failure to state a cause of action (Fed. R. Civ. P. 12(b)(6)) – any defense based upon insufficient 
service of process was necessarily waived pursuant to Rule 12(h)(1)(A). The district court was not 
moved by the fact that the claim of insufficient service was a mere component of Argentina’s principal 
defense – that personal jurisdiction was lacking – holding, in reliance on prior decisions construing 
Rule 12(h), that any argument going to the sufficiency of service of process, even where framed under 
another theory, must be raised by a Rule 12(b)(5) motion. Because it found that Argentina had 
waived its right to contest service, it found that service was necessarily sufficient, and that personal 
jurisdiction under Section 1330(b) was proper. 

While Capital Ventures is a non-binding lower court opinion addressing a narrow procedural issue, it 
offers a crucial warning to counsel that the FSIA’s provisions do not exist or apply in a vacuum; to the 
contrary, the defenses available under the Act must be raised in a manner consistent with generally 
applicable rules governing pleading and motions. This is particularly important to counsel who may 
find themselves litigating FSIA claims in state (as opposed to federal) court, where pleading and 
presentation rules may differ substantially from those embodied in the federal rules and which may be 
more difficult to reconcile with the FSIA. 

Servaas Inc. v. Republic of Iraq29 

Servaas addresses a critical and recurring issue under the FSIA, namely the extent to which foreign 
states may be held liable for the actions of their agencies and instrumentalities (or vice versa) on an 
alter ego basis. Servaas arose out of a 1988 contract between an American manufacturer and the 
Iraqi Ministry of Industry pursuant to which the manufacturer sold the Ministry proprietary information 
and know-how to enable the Ministry to transform scrap metal into commercial-grade copper. Notably, 
the contract was required to be approved by “the appropriate governmental authority of Iraq.” 

The manufacturer ceased performing and demanded payment under the contract in 1990, following 
the Iraqi invasion of Kuwait. The Ministry did not pay. Accordingly, the manufacturer commenced 
arbitration in accordance with the contract; when the Ministry did not appear in the arbitration, the 
manufacturer brought an action in the courts of France, and ultimately was awarded a judgment in the 
amount of approximately $14 million. The Ministry appealed this judgment through the French courts, 
though all of its appeals were unsuccessful. Iraq was not named as a party to the arbitration or the 
French court proceedings, and it never appeared. In 1992, however, the manufacturer entered into an 
agreement with “The State of Iraq, more in particular the Ministry of Industry of the State of Iraq,” in 
which it agreed to forebear from auctioning off Iraqi property that had been seized in the Netherlands. 

In February 2009, the manufacturer filed an action in the U.S. District Court for the Southern District 
of New York against both the Ministry and Iraq to recognize the French judgment pursuant to New 
York’s Uniform Foreign Country Money Judgments Recognition Act. Both the Ministry and Iraq moved 
to dismiss based on sovereign immunity. The district court, with relatively little discussion, rejected 
the Ministry’s immunity defense, finding that because the claim arose out of a contract between the 
Ministry and the manufacturer, the commercial activities exception applied. 
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More notably, the district court also rejected Iraq’s defense that because it was not a party to the 
contract, it could not be held liable. On this point, the court found that notwithstanding the fact that 
Iraq was not a party to the relevant contract, “no meaningful distinction” could be drawn between Iraq 
and the Ministry. At the outset of its analysis, the district court noted the principle, first announced by 
the Supreme Court in First Nat’l City Bank v. Banco Para El Comercio Exterior de Cuba (“Bancec”)30 
and developed by the courts of appeals, that “a plaintiff can overcome the presumption that ‘duly 
created instrumentalities of a foreign state’ are ‘independent of the countries that create them by 
demonstrating that the instrumentality is the agent or alter ego of the foreign state.”  The district 
court found, based on the factual record, that the manufacturer had in fact rebutted the presumption 
of separateness between the Ministry and Iraq. Specifically, it based its finding on (i) the fact that the 
underlying contract was required to be approved by the Iraqi government; (ii) that the Ministry’s 
assent to the contract indicated that such governmental approval had been obtained; (iii) the fact that 
the Central Bank of Iraq established a line of credit on the Ministry’s behalf, which the Ministry used to 
pay the manufacturer; and (iv) Iraq’s status as a named party to the Freeze Agreement, as well as the 
execution of that agreement on Iraq’s behalf by Ministry lawyers. The district court specifically 
rejected both Iraq’s reliance on its own law and the ruling of an international tribunal holding that the 
question of the Ministry’s separateness was to be resolved with reference to Iraqi law, instead using 
the fact-driven test developed by courts in accordance with Bancec. 

Parties with claims against foreign state instrumentalities frequently seek to bring (or enforce) their 
claims against the state itself; just as frequently, the process works in reverse, since state assets may 
be out of reach while the assets of a state instrumentality may be more easily subjected to 
attachment. In either case, Servaas provides a helpful and detailed demonstration of the type of 
factual analysis that courts will apply when a plaintiff seeks to “pierce the state veil.”  The district 
court’s analysis shows that U.S. courts will not simply abide by the foreign state’s own legal 
pronouncements concerning the juridical independence of an agency or instrumentality, but instead 
will take a hard look at the facts to determine whether an agency or alter-ego relationship exists. 
Needless to say, practitioners responsible for negotiating transactions involving foreign states and 
their instrumentalities should be aware of the alter-ego rules, as Servaas demonstrates that even the 
form of a signature block or the precise language of an introductory contract clause may be viewed as 
evidence of an alter-ego relationship sufficient to subject a state to significant secondary liability. 

Recent Developments Outside the United States 

Finally, a major development in Asia warrants discussion. On February 10, 2010, the Court of Appeal 
of Hong Kong (the intermediate appellate court in Hong Kong) issued its decision in FG Hemisphere 
Associates LLC v. Democratic Republic of Congo.31  FG Hemisphere presented a fundamental question 
concerning the status of foreign sovereign immunity in Hong Kong and, by extension, in the People’s 
Republic of China. The case arose out of the DRC’s failure to pay two arbitration awards with an 
aggregate value of approximately $33 million. The award creditor sought leave to enforce the awards 
in Hong Kong, as well as to execute on Congolese assets in that jurisdiction. Among those assets were 
fees owed by certain Chinese companies to the DRC in connection with Congolese mining projects that 
the Chinese companies sought to undertake. 

Congo responded to the enforcement and execution proceedings by claiming sovereign immunity, and 
by claiming further that Hong Kong was legally bound to apply the absolute sovereign immunity that 
the People’s Republic of China recognizes and applies in all cases. The DRC’s claim, which was joined 
by the Hong Kong Secretary for Justice (and, through submission of letters to the Court, by the 
Chinese government itself), was based on a view that because foreign sovereign immunity implicates 
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foreign affairs, it was a matter as to which Hong Kong was bound, under the Basic Law that has 
governed Hong Kong’s legal relationship with China since its 1997 transformation from a British 
overseas territory to a special administrative region of China, to apply the doctrine of foreign 
sovereign immunity currently in force in China. The plaintiff responded by arguing that the restrictive 
doctrine of sovereign immunity was embedded in the common law of Hong Kong that existed on July 
1, 1997 (the date that Hong Kong came under Chinese sovereignty), that it applied to the DRC’s 
claim, and that because the case arose out of an arbitration proceeding in which the DRC had 
participated, the enforcement claim was not barred by sovereign immunity. 

The Court of Appeal engaged in a lengthy and comprehensive analysis of the evolution of the foreign 
sovereign immunity doctrine in Hong Kong, as well as an analysis of whether China, which has signed 
(but not ratified) the UN Convention on Jurisdictional Immunities (which, as noted above, codifies the 
restrictive theory of immunity), indeed follows the absolute approach to sovereign immunity. The 
court concluded that, while China continues to follow the absolute immunity doctrine,32 its failure to 
impose its immunity doctrine on Hong Kong via legislation (something the court found it had power 
under the Basic Law to do) justified a finding that the common law restrictive immunity doctrine 
continues to apply in Hong Kong.33  The court thus ruled that the DRC was not immune from the 
proceedings to enforce the arbitral award. The court also concluded, however, that the factual record 
developed in the court of first instance was insufficient for purposes of determining whether the fees 
sought to be attached were commercial or sovereign in nature. The court thus remanded the case for 
purposes of making this determination. 

The Court of Appeal’s decision constitutes an unusually comprehensive and thorough explication of the 
development of the sovereign immunity doctrine in China, in Hong Kong, and as customary 
international law. The decision has been appealed to the Court of Final Appeal, the court of last resort 
in Hong Kong, and until the Court of Final Appeal rules, the law of sovereign immunity in Hong Kong 
must be regarded as unsettled. The Court of Final Appeal’s ruling, however, will attract a great deal of 
attention. Hong Kong is a major global financial center, and as such is a key venue for commercial 
disputes (including proceedings to enforce arbitral awards) involving states and their instrumentalities. 
Should the Court of Final Appeal reverse and find that the absolute immunity approach applies, 
enforcement of arbitral awards against foreign states in Hong Kong would become somewhat more 
difficult, and Hong Kong may become a less attractive site for international arbitration matters. 
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