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SEC Adopts New Brochure Requirement for 
Registered Advisers 
BY THE INVESTMENT MANAGEMENT PRACTICE 

1. Overview 

The Securities and Exchange Commission (“SEC”) has adopted long-awaited amendments to Part 2 of 
Form ADV and related rules under the Investment Advisers Act of 1940, as amended (the “Advisers 
Act”), which significantly alter the disclosures that registered investment advisers (“Advisers”) must 
provide to clients and prospective clients (“clients”).1 These new rules will effectively replace the 
“check the box” disclosures that Advisers currently make in Part 2 of Form ADV with a narrative 
brochure describing the Adviser’s business practices, strategies and conflicts of interests.  

Initially proposed in 2008, the amendments attempt to enhance the disclosures made to clients by: 

• replacing the current ADV Part 2 series of multiple-choice and fill-in-the blank questions with a 
narrative brochure (the “Brochure”) written in plain English that will address eighteen required 
items in the order and format as provided in the rules. The Brochure will be required to be 
delivered annually to existing clients (with a summary of material changes since the last 
annual update) and kept current with amendments which, in certain cases, must be promptly 
sent to existing clients; 

• the creation of a Brochure supplement (the “Brochure Supplement”) to be distributed to 
clients which will address 6 specific items relating to specific individuals who provide portfolio 
management and other services to clients; and 

• the electronic filing of the new Brochure with the SEC, which would then be publicly available 
through the SEC’s website.  

These new rules require Advisers to overhaul completely their current ADV Part 2. We describe the 
Brochure and Brochure Supplement below. We also attach a chart that summarizes and compares the 
format, disclosure and delivery requirements of the current Form ADV Part 2 and the newly revised 
Form ADV Part 2.   

2. The Brochure and Brochure Supplement 

The newly revised ADV Part 2 consists of two parts, Part 2A and Part 2B. Part 2A, the “Brochure,” 
contains eighteen items about the Adviser’s business strategies and conflicts of interest and includes 
an Appendix 1, which contains specific requirements for wrap fee programs2. Part 2B, the “Brochure 
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Supplement,” contains six items about certain advisory personnel, including portfolio managers. The 
Brochure and the Brochures Supplement must be written in plain English, in the active voice using 
short sentences and everyday words.3 

Information must be provided in the order of the items in the form, using the headings provided by 
the form.4 Advisers do have discretion to develop separate Brochures for separate advisory services. 
To the extent that disclosures required by one item are also required by another item, the Adviser 
need not repeat the information. Additionally, the Brochure should discuss only conflicts the Adviser 
has or is reasonably likely to have, and practices in which it engages or is reasonably likely to engage.   
If a conflict arises or the Adviser decides to engage in a practice that it has not disclosed, 
supplemental information must be provided to the client.   

 A. Form ADV, Part 2A – The Brochure 

The eighteen disclosure items required under the new Part 2A are discussed below. 

Item 1: Cover Page. 

• Disclose the Adviser’s name, business, contact information, website (if it has one), and the 
date of the Brochure.  

• Include a statement that the Brochure has not been approved by the SEC or any state 
securities authority. 

• Advisers that refer to themselves as “registered investment advisers” must also include a 
disclaimer that this qualification does not imply a certain level of skill or training.   

Item 2: Material Changes. 

• Each update of the Brochure must include a summary of all material changes (“Summary of 
Material Changes”) since the last annual update. This Summary of Material Changes can be 
included on the cover page or the following page or as a separate document accompanying the 
Brochure.  

• A Summary of Material Changes prepared as a separate document must be filed with the SEC 
as an exhibit to Part 2 and can be used to satisfy an Adviser’s annual Brochure delivery 
obligations.   

Item 3: Table of Contents. 

• Each Brochure must contain a table of contents detailed enough to permit clients and 
prospective clients to locate topics easily. 

Item 4: Advisory Business. 

• Provide a description of the Adviser’s business, including the types of advisory services 
offered, whether it holds itself out as a specialist in a particular type of service, and the 
amount of client assets it manages. 

• To compute the amount of client assets managed, the Adviser may employ a methodology 
that differs from the method used in Part 1A of the Form ADV to report “assets under 
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management.” Advisors using a different method must keep documentation describing the 
method used. 

Item 5: Fees and Compensation. 

• Describe the Adviser’s compensation arrangements, including a fee schedule5. Describe 
whether fees are negotiable. Describe how fees are computed and describe other costs clients 
may pay, such as brokerage and custody fees or fund expenses. 

• Disclose whether clients are billed or whether fees are deducted directly from client accounts 
and how often Adviser assesses fees (or bills clients). 

• Advisers charging fees in advance must explain how they calculate and refund prepaid fees 
when a client’s contract terminates.  

• Advisers receiving compensation, such as brokerage commissions, attributable to the sale of a 
security or other investment product must disclose this practice, the associated conflicts and 
how conflicts are addressed. Such Advisers must disclose that the client may purchase the 
same security or investment product from a broker that is not affiliated with the Adviser.6 

Item 6: Performance-Based Fees and Side-By-Side Management.   

• Disclose whether the Adviser charges performance fees. 

• If an Adviser only charges performance fees to certain accounts, discuss the conflicts of 
interest that arise from this practice and how these conflicts are addressed. 

Item 7: Types of Clients.   

• Describe the types of clients to whom the Adviser provides advice and any specific 
requirements for opening or maintaining an account with the Adviser. 

Item 8: Methods of Analysis, Investment Strategies and Risk of Loss.  

• Disclose the Adviser’s methods of analysis and investment strategies,7 as well as the risks 
clients face by following the Adviser’s advice or by permitting the Adviser to manage their 
assets.   

• Describe how strategies involving frequent trading8 can affect investment performance and 
explain the material risks involved for each significant investment strategy, method of 
analysis, and particular type of security, with more detail if these risks are unusual.9 

Item 9: Disciplinary Information.  

• Disclose material facts about legal or disciplinary events that are material to a client’s 
evaluation of the integrity of the Adviser or its management personnel. Importantly, 
arbitration awards are not required to be disclosed in the Brochure. 

• This item provides a list of disciplinary events that are presumptively material if they occurred 
in the past ten years. An Adviser can rebut this presumption, with no disclosure required, but 
the determination must be documented and the record retained for SEC inspection. Events 
more than ten years old may need to be disclosed, depending on the facts. 
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• These disciplinary disclosures mirror those currently contained in Rule 206(4)-4 of the 
Advisers Act and Rule 206(4)-4 has been rescinded in light of the new rules. This rescission 
will be effective on the date by which an Adviser must deliver its Brochure to existing clients 
under the new rule and form amendments.10   

Item 10: Other Financial Industry Activities and Affiliations.   

• Describe material relationships or arrangements the Adviser (or any of its management 
persons) have with related financial industry participants, any material conflicts of interest 
that these relationships or arrangements create, and how the Adviser addresses the conflicts. 

• If an Adviser selects or recommends other advisers for clients, disclose any compensation 
arrangements or other business relationships between the advisory firms, along with 
associated conflicts and how conflicts are addressed.   

Item 11: Code of Ethics, Participation or Interest in Client Transactions and Personal Trading. 

• Code of Ethics.  Include a brief description of the Adviser’s Code of Ethics and state that a 
copy is available upon request.   

• Participation or Interest in Client Transactions.  If an Adviser or a related person recommends 
to clients, or buys or sells for client accounts, securities in which the Adviser or related person 
has a material financial interest, discuss this practice, associated conflicts and how conflicts 
are addressed.    

• Personal Trading. Disclose whether the Adviser or a related person can invest in the same 
security it recommends to clients, the conflicts presented and how those conflicts are 
addressed.11 In response to this item, an Adviser must explain how its internal controls, 
including its Code of Ethics, prevent the firm and its staff from buying or selling securities 
contemporaneously with client transactions. 

Item 12: Brokerage Practices.   

• Describe the Adviser’s broker selection process, including the process for determining the 
reasonableness of broker compensation. 

• Soft Dollar Practices. Describe soft dollar practices, the benefits to the Adviser of using soft 
dollars, associated conflicts and how conflicts are addressed. Specifically discuss whether soft 
dollars are used to benefit all client accounts or only client accounts whose commission dollars 
are used for soft dollar purposes. Discuss whether the Adviser is “paying-up” for soft dollar 
research. 

• Client Referrals. Advisers using client brokerage to compensate brokers for client referrals 
must disclose this practice, associated conflicts and how conflicts are addressed, and any 
procedures used to direct client brokerage to referring brokers during the last fiscal year. 

• Directed Brokerage. If the Adviser permits directed brokerage, explain that the Adviser may 
not be able to obtain “best execution”. Discuss any practice where the Adviser routinely 
recommends, requests, or requires clients to direct brokerage as well as any relationship with 
a broker-dealer to which brokerage may be directed that creates a material conflict of interest.   
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• Trade Aggregation. Describe the Adviser’s trade aggregation policies. Advisers who do not 
aggregate trades must explain that clients may incur higher brokerage costs as a result.    

Item 13: Review of Accounts. 

• Disclose whether, and how often, the Adviser reviews clients’ accounts or financial plans and 
identify who conducts the review.   

Item 14: Client Referrals and Other Compensation.   

• Describe any arrangement under which the Adviser or its related person compensates another 
for client referrals and describe the nature of this compensation.   

• Disclose any arrangement under which the Adviser receives any economic benefit, including 
sales awards or prizes, from a person who is not a client for providing advisory services to 
clients. 

Item 15: Custody.  

• Advisers with custody must explain that clients will receive account statements directly from 
the qualified custodian that maintains the client’s assets. Advisers must recommend that 
clients carefully review account statements from the qualified custodians; similarly, Advisers 
that also send account statements must include a statement encouraging clients to compare 
the statements received from the qualified custodian with those received from the Adviser.   

Item 16: Investment Discretion.   

• An Adviser with discretionary authority over client accounts must disclose this fact in its 
Brochure, along with any limitations clients may place on this authority. 

Item 17: Voting Client Securities.   

• Disclose the Adviser’s proxy voting practices. Describe whether (and how) clients can direct a 
vote in a particular solicitation, how the Adviser addresses conflicts of interest when it votes 
securities, and how clients can obtain information from an Adviser on how the Adviser voted 
their securities. 

• Advisers must state that clients may obtain a copy of the proxy voting policies upon request.  
Advisers who do not accept authority to vote client securities are required to disclose how 
clients receive proxies and other solicitations.12 

Item 18: Financial Information. 

• Disclose certain financial information when material to clients. An Adviser that requires 
prepayment of more than $1,200 in fees per client, six or more months in advance, must 
include in its Brochure an audited balance sheet for its most recent fiscal year.13 An Adviser 
that requires or solicits such prepayment or has discretionary authority or custody of client 
assets must disclose any financial condition reasonably likely to impair its ability to meet 
contractual commitments to clients.14 
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 B. Form ADV Part 2B – The Brochure Supplement  

The Brochure must include a Brochure Supplement that provides information about the following 
persons: each supervised person who (i) formulates investment advice for the particular client and has 
direct client contact; or (ii) makes discretionary investment decisions for that client’s assets, even if 
the person has no direct client contact (a “Supervised Person”). If investment advice is provided by a 
team comprised of more than five supervised persons, the Brochure Supplements need only be 
provided for the five Supervised Persons with the most significant responsibility for the day-to-day 
advice provided to the client. Advisers must provide this information in plain English. Like the 
Brochure, information in the Brochure Supplement must be provided in the order of the items in the 
form, using the headings provided by the form, but otherwise advisers have flexibility in formatting 
the required information.15   

The Brochure Supplement must contain the following six items: 

Item 1: Cover Page. 

• Include the name of the Adviser, the name of each Supervised Person, as well as the 
addresses and telephone numbers. 

Item 2: Educational Background and Experience. 

• Include each Supervised Person’s formal education and business background for the past five 
years, including whether the Supervised Person has no high school education, no formal 
education after high school or no business background. The business background section must 
also identify the Supervised Person’s positions at prior employers. 

• The Adviser may (but is not required) to list any professional designations held by a 
Supervised Person. If designations are listed, disclosure must provide a sufficient explanation 
of the minimum qualifications required for the designation. 

Item3: Disciplinary Information. 

• Include disciplinary information that is material to a client’s evaluation of the Supervised 
Person’s integrity. This items provides a list of disciplinary events that are presumptively 
material if they occurred in the past ten years. An Adviser can rebut this presumption, with no 
disclosure required, but the determination must be documented and the record retained for 
SEC inspection.  

• With respect to disciplinary information available on either BrokerCheck or the IAPD system, 
the Adviser may disclose in a Brochure Supplement delivered electronically that the supervised 
person has a disciplinary event and provide a hyperlink to the pertinent system. 

Item 4: Other Business Activities. 

• Include other business activities of the Supervised Person, including (i) other capacities in 
which he or she participates in any investment-related business, information about 
compensation, including bonuses and non-cash compensation the Supervised Person receives 
based on the sale of securities or other investment products and any material conflicts of 
interest such participation may create and (ii) noninvestment-related business activities or 
occupations that involve a substantial amount of time or pay.16  
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Item 5: Additional Compensation. 

• Describe arrangements in which someone other than a client gives the Supervised Person 
additional compensation for providing advisory services.  

Item 6: Supervision. 

• Describe how the Adviser monitors the advice provided by its Supervised Person, including 
the name, title, and telephone number of his or her supervisor.  

3. Delivery Requirements 

The SEC has amended Rule 204-3 relating to the updating and delivery of an Adviser’s brochure to 
clients. Advisers may elect to deliver Brochures and Brochure Supplements electronically in 
accordance with the SEC’s guidelines regarding electronic delivery of information.  

 A. Initial Delivery 

Rule 204-3 under the Advisers Act has been amended to require that an Adviser deliver the new 
Brochure before or at the time of entering into the agreement.17 Similar to existing requirements, an 
Adviser is not required to deliver a Brochure to certain clients receiving only impersonal investment 
advice or to investment companies registered under the Investment Company Act of 1940 (the “1940 
Act”).  

The initial delivery of the Brochure should generally be accompanied by the appropriate Brochure 
Supplement. A Brochure Supplement must be given initially to each client at or before the time the 
supervised person discussed in such supplement begins to provide advisory services to that specific 
client. 

Advisers are not required to provide Brochure Supplements to the following three types of clients:   

o clients to whom the Adviser is not required to deliver a firm Brochure (e.g., registered 
investment companies and business development companies); 

o clients who receive only impersonal investment advice for which the Adviser charges 
less than $500 per year; and 

o certain “qualified clients” that are also officers, directors, employees, and other 
persons related to the Adviser. 

 B. Annual and Interim Delivery 

As amended, the Rule 204-3 requires each Adviser to provide annually, within 120 days of the 
Adviser’s fiscal year end, to each client to whom it must deliver a Brochure, either: (i) a copy of the 
current Brochure that includes (or is accompanied by) a Summary of Material Changes or (ii) a 
Summary of Material Changes that includes an offer to provide a copy of the current Brochure.18  
Unlike the delivery requirements for Brochures, Advisers are not required to deliver Brochure 
Supplements to existing clients annually. 
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 C. Updating 

Advisers must deliver an updated Brochure (or a document describing the material facts relating to 
the amended disciplinary event) promptly whenever it amends the Brochure to add a disciplinary 
event or change in material disciplinary information already disclosed. Similarly, Advisers must deliver 
an updated Brochure Supplement to existing clients when there is new disclosure of a disciplinary 
event or a material change to disciplinary information already disclosed. Advisers should also provide 
an updated Brochure Supplement if it becomes materially inaccurate, such as if a new Supervised 
Person is added to the client’s account. 

4. Filing Requirements and Transition to New Requirements 

Advisers are required to file their Brochures with the SEC electronically through the IARD system.  
However, unlike Form ADV Part 1, the Brochure will not be completed online; instead, the Adviser will 
create and update its Brochure on its own computer system and attach the completed document to its 
filing on IARD. Brochures will be available for public viewing through the SEC’s website.19 

An Adviser is not required to file Brochures Supplements or amendments to Brochures Supplements 
with the SEC, and they will not be available for public viewing. Advisers are required, however, to 
maintain copies of all Brochure Supplements and amendments in their files. 

The IARD system will not accept an annual Form ADV updating amendment without an updated 
Brochure or a representation by the Adviser that either (i) the Brochure on file does not contain any 
materially inaccurate information or (ii) the Adviser is not required to prepare a Brochure because it 
does not have to deliver it to any clients. The IARD system will also not accept an annual Form ADV 
updating amendment without a representation that either (i) the Summary of Material Changes is 
attached as an exhibit to, or included in the updated Brochure or (ii) that no Summary of Material 
Changes is required because there have been no material changes to the Adviser’s Brochure since its 
last annual updating amendment. 

5. Effective and Compliance Dates 

The amended rules and forms will be effective within 60 days of their publication in the Federal 
Register on July 29, 2010. Investment advisers applying for registration with the SEC after January 1, 
2011 must file a Brochure or Brochures that meet the requirements of the amended Part 2A.20 Each 
existing SEC-registered adviser whose fiscal year ends on or after December 31, 2010 must include in 
its next annual updating amendment to its Form ADV a Brochure or Brochures to comply with the new 
rules. Thus, each existing SEC-registered adviser must file an annual updating amendment with the 
new Brochure no later than March 31, 2011. Within 60 days of filing such amendment, the adviser 
must deliver to its existing clients a Brochure and Brochure Supplement that meet the new 
requirements. After this initial filing, each Adviser must begin to deliver the new Brochure and 
Brochure supplements to new and prospective clients. 
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Summary of Requirements for Brochure, Form ADV, Part 2A 

Item Previous Requirements New Requirements 

Format  Multiple-choice and fill-in-the blank format, 

supplemented by further disclosure on 

Schedule F 

 Advisers may opt to prepare a separate 

narrative brochure in lieu of Part II 

 Brochure provided in narrative form in plain 

English (i.e., short sentences; definite, concrete, 

everyday words; use of the active voice) 

 Respond to each item in the Brochure and 

present the information in order of the items in 

the form, using the headings provided by the 

form 

 If an item is inapplicable to an adviser, the 

adviser must still include a heading and an 

explanation that the information is inapplicable 

 May cross-reference information that is provided 

in multiple sections 

Brochure Items 

Item 1: Cover 

Page 

N/A  Name and address of firm, its contact 

information, website (if applicable), and date of 

the Brochure 

 A statement that the Brochure has not been 

approved by the Commission or any state 

securities authority 

 If an adviser refers to itself as a “registered 

investment adviser,” it must include a disclaimer 

that registration does not imply a certain level of 

skill or training 

Item 2: Material 

Changes 

N/A  Advisers amending their Brochures must  prepare 

a Summary of Material Changes which identifies 

and discusses the material changes since the last 

annual update 

 Summary of Material Changes can appear on the 

cover page or the following page or as a separate 

document accompanying the Brochure 

 Summary of Material Changes prepared as a 

separate document can be used to satisfy an 

adviser’s annual client delivery obligations and 

must be filed with the SEC 
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Item 3: Table of 

Contents 

N/A  A table of contents detailed enough to permit 

clients and prospective clients to locate topics 

easily 

 Information must be presented in the order of 

the items on the form using the headings 

provided by the form 

Item 4: Advisory 

Business 

Currently set forth in Items 1, 2, and 3 of Part II 

Must disclose: 

 percentage of billings from different types of 

advisory services 

 whether Adviser provides “financial planning” 

or similar services 

 types of clients 

 types of investments 

Disclosure of AUM is not required 

Types of advisory services offered 

 Whether Adviser holds itself out as specializing in 

a particular type of Advisory service 

 AUM (which can be calculated using a method that 

differs from Part I provided adviser keeps 

documentation describing the method used) 

 Must update AUM annually and make interim 

amendments only for material changes in AUM 

when filing an interim amendment for a separate 

reason 

Item 5: Fees and 

Compensation 

Currently set forth in Item 1 of Part II  

Must disclose: 

 basic fee schedule 

 how fees are charged 

 whether fees are negotiable 

 when compensation is payable 

 if fees paid before service is provided, how 

clients may get a refund or may terminate an 

advisory contract before it expires 

Item 9 requires an Adviser to disclose whether the 

Adviser effects securities transactions for client 

 How the Adviser is compensated 

 Fee schedule 

 Whether fees are negotiable 

 Information as to whether the Adviser bills clients 

or deducts fees directly from clients’ accounts, 

and how often it assesses fees (or bills clients) 

 If Adviser charges fees in advance must explain 

how it calculates and refunds prepaid fees when a 

client contract terminates 

 Description of the types of other costs (i.e., 

brokerage, custody fees and fund expenses) that 

clients may pay in connection with the advisory 

services provided to them by the Adviser 

 An Adviser that receives compensation 

attributable to the sale of a security or other 

investment product (i.e., brokerage commissions) 

or whose personnel receive such compensation 

must disclose the practice and conflict of interest 

it creates and how this conflict is addressed; it 

must also disclose that the client may purchase 

the same security or investment product from a 

broker that is not affiliated with the adviser 

 Adviser that receives more than 50% of its 
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revenue from commissions and other sales-based 

compensation, must explain that commissions are 

the firm’s primary (or if applicable, exclusive) 

form of compensation 

 Adviser that charges advisory fees in addition to 

commissions or mark-ups must disclose whether it 

reduces its fees to offset the commissions or 

markups 

 Disclosure of fee schedule and other information 

regarding fees not required to be included in any 

Brochure provided only to clients who are 

“qualified purchasers” 

Item 6: 

Performance-

Based Fees and 

Side-By-Side 

Management 

N/A  Disclose if Adviser charges performance-based 

fees or has a supervised person who manages an 

account that pays such fees 

 If Adviser manages accounts that are not charged 

a performance fee, discuss the conflicts of interest 

that arise from its (or its supervised person’s) 

simultaneous management of these accounts, and 

to describe how the Adviser addresses those 

conflicts  

Item 7: Types of 

Clients 

Currently set forth in Item 2 of Part II (and Item 

10 for certain Advisers) 

 Types of advisory clients the Adviser generally 

has, as well as requirements for opening or 

maintaining an account, such as a minimum 

account size 

Item 8: Methods 

of Analysis, 

Investment 

Strategies, and 

Risk of Loss 

Currently set forth in Item 4 of Part II  

 Security analysis methods 

 Main sources of information adviser uses to 

conduct this analysis 

 The investment strategies used to implement 

any investment advice given to clients 

 Methods of analysis and investment strategies 

 A disclosure that investing in securities involves 

risk of loss which clients should be prepared to 

bear 

 Specific disclosure of how strategies involving 

frequent trading can affect investment 

performance 

 An explanation of the material risks involved for 

each significant investment strategy, method of 

analysis, and particular type of security, with 

more detail if the risks are unusual 

Item 9: 

Disciplinary 

Information 

Previously required by Rule 206(4)-4  

Included in Part I of Form ADV which requires 

disclosure of certain disciplinary events regardless 

of whether they are material 

 Material facts regarding a financial condition 

of the Adviser that is reasonably likely to 

 Material facts about any legal or disciplinary event 

that is material to a client’s (or prospective 

client’s) evaluation of the integrity of the Adviser 

or its management personnel 

 Disciplinary events more than 10 years old if so 

serious enough that they remain material to a 

client’s or prospective client’s evaluation of the 
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impair its ability to meet contractual 

commitments to clients 

 Material facts regarding to legal or disciplinary 

events that are material to an evaluation of 

the Adviser’s integrity or ability to meet 

contractual commitments to clients  

 Disciplinary events more than 10 years old if 

so serious that they remain material to a 

client’s or prospective client’s evaluation of 

the Adviser and the integrity of its 

management 

 List of items presumed to be material if they 

occurred in the previous 10 years (i.e., theft, 

fraud, bribery, perjury, etc.) that Adviser may 

rebut, in which case no disclosure is required 

Adviser and the integrity of its management 

 List of items presumed to be material if they 

occurred in the previous 10 years (i.e., theft, 

fraud, bribery, perjury, etc.) that Adviser may 

rebut, in which case no disclosure is required but 

Adviser must document and retain record of 

rebuttal 

Item 10: Other 

Financial 

Industry 

Activities and 

Affiliations 

Currently set forth in Item 8 of Part II  

 An Adviser must check off information 

regarding (i) whether it is registered as a 

securities broker-dealer; (ii) whether it is 

registered as a futures commission merchant, 

commodity pool operator or commodity 

trading Adviser; (iii) whether it has 

arrangements that are material to its advisory 

business or its clients with a related person; 

and (iv) if the applicant or a related person is 

a general partner in any partnership in which 

clients are solicited to invest 

 Material relationships or arrangements the Adviser 

(or any of its management persons) has with 

related financial industry participants, any 

material conflicts of interest these relationships or 

arrangements create, and how the Adviser 

addresses the conflicts 

 If an Adviser selects or recommends other 

Advisers for clients, it must disclose any 

compensation arrangements or other business 

relationships between the advisory firms, along 

with the conflicts created, and explain how these 

conflicts are addressed 

Item 11: Code of 

Ethics, 

Participation, or 

Interest in Client 

Transactions and 

Personal Trading 

Currently set forth in Item 9 of Part II 

Disclose if Adviser or related person: 

 as principal, buys securities for itself from or 

sells securities it owns to any client 

 as broker or agent effects securities 

transactions for compensation for any client 

 as broker or agent for any person other than 

a client effects transactions in which client 

securities are sold to or bought from a 

brokerage customer and: 

o recommends to clients that they buy 

or sell securities or investment 

products in which the applicant or a 

related person has some financial 

interest 

 Disclose if Adviser or related person recommends 

to clients or buys or sells for client accounts 

securities in which the Adviser or a related person 

has a material financial interest and if so, describe 

this practice and the conflicts of interest presented 

 Any personal trading by the Adviser and its 

personnel (i.e., whether the Advisor or a related 

person invests in the same securities it 

recommends to clients or the specific conflicts an 

Adviser has when it or a related person trades in 

the same securities at or about the same time as 

a client) 

 Explain how its internal controls, including its 

Code of Ethics, prevent the Adviser and its staff 

from buying or selling securities 

contemporaneously with client transactions 

 Disclosure is not required with regard to securities 
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o buys or sells for itself securities that 

it also recommends to clients 

 Describe Code of Ethics and offer to provide 

copy 

that are not “reportable securities” under Rule 

204A-1(e) (10), such as shares of unaffiliated 

mutual funds 

 A brief description of the Adviser’s Code of Ethics; 

a statement that a copy of the Code of Ethics is 

available upon request 

Item 12:  

Brokerage 

Practices 

Currently set forth in Item 12 and Item 13B in 

Part 2 of Form ADV 

 Describe limitations on Adviser’s authority to 

determine, without obtaining specific client 

consent, the broker-dealer to be used and the 

commission rates paid 

 An Adviser must indicate whether it suggests 

brokers to clients; if so, Adviser must 

describe the factors considered in selecting 

brokers and determining the reasonableness 

of their conditions 

 If the value of products, research, or services 

given to the Adviser is a factor in selecting 

brokers, disclose: 

o products, research, and services 

o whether research is used to service 

all of applicant’s accounts or just 

those accounts paying for it; and 

o any procedures the applicant used 

during the last fiscal year to direct 

client transactions to a particular 

broker in return for product and 

research services received 

 Disclose whether Adviser or a related person 

have any arrangements where it: (i) is paid 

cash by or receives some economic benefit 

from a non-client in connection with giving 

advice to clients or (ii) indirectly compensates 

any person for client referrals 

 Although not specifically mentioned in present 

Part II, disclosure of directed brokerage and 

trade aggregation usually included in 

response to Item 12 

 Brokerage practices: how Adviser selects brokers 

for client transactions and determines the 

reasonableness of brokers’ compensation 

 Soft Dollars:  If Adviser receives research or other 

products or services in connection with client 

brokerage; disclose: 

o the practice and the types of conflicts of 

interest it creates 

o how Adviser addresses those conflicts 

o they types of products or services the 

Adviser acquires 

o if Adviser “pays up” for soft dollar 

benefits 

o whether it uses soft dollars to benefit all 

clients or just the accounts that paid for 

them 

o whether it seeks to allocate soft dollar 

benefits to client accounts proportionally 

to the soft dollar credits they create 

o that it benefits because it does not have 

to provide or pay for the research or 

other products or services acquired with 

soft dollars 

o it has an incentive to select or 

recommend brokers based on its interest 

in receiving these benefits, rather than 

on client’s interest in obtaining best 

execution 

 Client referrals: If Adviser uses brokerage to 

compensate brokers for client referrals, disclose 

this practice and conflicts it creates and system of 

controls used by Adviser when allocating 

brokerage last year 

 Directed brokerage: If Adviser permits clients to 

direct brokerage, describe the practice and 
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disclose that Adviser may not be able to obtain 

best execution and it may be more costly  

 If Adviser routinely recommends requests or 

requires clients to direct brokerage, must disclose 

that not all Advisers require directed brokerage 

and describe any relationship with a broker-dealer 

to which the brokerage may be directed that 

causes a material conflict of interest.  

 Trade aggregation: describe whether and under 

what conditions Adviser aggregates trades. If 

Adviser does not aggregate trades when it has the 

opportunity to do so, disclose that clients may pay 

higher brokerage costs. 

Item 13: Review 

of Accounts 

Currently set forth in Item 11 of Part II 

 If an Adviser provides investment supervisory 

services, manages investment advisory 

accounts, or holds itself out as providing 

financial planning or some similarly termed 

service, it must (i) describe the reviews and 

reviewers of the accounts and (ii) describe 

the nature and frequency of regular reports to 

clients 

 Disclose whether, and how often, an Adviser 

reviews clients’ accounts or financial plans, as well 

as identifying who conducts the review 

 Advisers that review accounts other than regularly 

must explain what circumstances trigger an 

account review 

Item 14: Client 

Referrals and 

other 

Compensation 

Currently set forth in Item 13 in Part II 

 An Adviser must indicate whether it or a 

related person has any arrangements where it 

(i) is paid cash by or receives some economic 

benefits from a non-client in connection with 

giving advice to clients; or (ii) directly or 

indirectly compensates any person for client 

referrals 

 A description of any arrangement under which an 

Adviser or its related person compensates another 

for client referrals and a description of the 

compensation 

 Disclosure of any arrangement under which the 

Adviser receives any economic benefits, including 

sales awards or prizes, from a person who is not a 

client for providing Advisory services to clients 
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Item 15: 

Custody 

N/A  Advisers with custody of client funds or securities 

must explain that clients will receive account 

statements directly from the qualified custodian 

 Explain to clients that they should carefully review 

the account statements they receive from the 

qualified custodian 

 If an Adviser sends clients account statements, 

the Adviser’s explanation must include a 

statement urging clients to compare the account 

statements they receive from the qualified 

custodian with those they receive from the Adviser 

Item 16: 

Investment 

Discretion 

Currently set forth in Item 12.A.of Part II 

 Describe if Adviser or related person has 

authority to determine, without client 

consent, securities and amount of securities 

to be bought or sold, and if so, describe 

limitations on such authority 

 Advisers with discretionary authority over client 

accounts must disclose this fact, along with any 

limitations clients may place on this authority 

 If information is provided in response to Item 4, 

Adviser may cross-reference that information. 

Item 17: Voting 

Client Securities 

 Parallels rule 206(4)-6 under the Advisers Act 

 Requires Advisers to adopt and implement 

written voting policies and procedures and 

keep certain records relating to their voting 

 Advisers that exercise voting authority over 

client securities must describe their voting 

policies and procedures to clients and furnish 

clients with a complete copy upon request 

If adviser has accepted or will accept authority to vote 

client securities, disclose: 

 Proxy voting policies 

 Whether and how clients can direct Adviser’s vote 

in a particular solicitation 

 How Adviser addresses conflict of interest 

 How clients can obtain information on how the 

Adviser voted 

 Explain how a client may obtain a copy of 

Adviser’s proxy voting policies 

If Adviser does not accept authority to vote securities, 

disclose: 

 How clients will receive proxies and other 

solicitations 

Item 18: 

Financial 

Information 

 Previously required by rule 206(4)-4 

 Requires disclosure of material facts 

regarding a financial condition of the Adviser 

that is reasonably likely to impair its ability to 

meet contractual commitments to clients 

 The threshold amount under the previous rule 

206(4)-4 was $500 

 Advisers requiring prepayment of more than 

$1,200 in fees per client six months or more in 

advance  must provide an audited balance sheet 

showing the Adviser’s assets and liabilities at the 

end of the most recent fiscal year 

 If Adviser has discretionary authority over client 

assets, custody of client funds or securities, or 

requires or solicits prepayment of more than 



 

  16 
 

16 

 $1,200 in fees per client and six months or more 

in advance, disclose any financial condition 

reasonably likely to impair the Adviser’s ability to 

meet contractual commitments to clients 

Delivery, Updating, and Filing Requirements 

Initial delivery Delivery to New Clients 

 At least 48 hours before entering into the 

advisory agreement or at the time of entering 

the agreement if the client has the right to 

terminate the agreement without penalty 

within five business days thereafter 

 Not required to deliver Part II to SEC-

registered investment companies or clients 

receiving impersonal advisory services and 

paying less than $200 per year  

 Clients receiving impersonal advisory services 

and paying $200 or more per year must 

receive an offer to deliver upon request at 

time of entering into advisory agreement and 

annually thereafter 

Delivery to New Clients: 

 Before or at the time adviser enters into an 

advisory contract with a client 

 An Adviser is not required to deliver Brochures to 

certain clients receiving only impersonal 

investment advice or to clients that are 

investment companies registered under the 

Investment Company Act of 1940 (“Company 

Act”); or business development companies 

(“BDCs”) subject to section 15(c) of the Company 

Act 

 Adviser does not have to prepare a Brochure (or 

file one with SEC) if it does not have any clients to 

whom a Brochure must be delivered 

 

Annual updating 

and delivery 

 Must amend each year in connection with the 

annual amendment and filing of Form ADV, 

Part 1 within 90 days after fiscal year end 

 Must deliver annual amendment to clients or 

offer in writing to deliver upon request 

 

 Must amend each year within 90 days of fiscal 

year end 

 Must deliver annual amendment to clients within 

120 days after fiscal year end 

 The annual amendment can include either (i) a 

copy of Brochure that includes or is accompanied 

by a Summary of Material Changes or (ii) a 

Summary of Material Changes that includes an 

offer to provide a copy of current Brochure 

 If Adviser has not filed any interim amendments 

since the last annual amendment and the 

Brochure continues to be accurate in all material 

respects, Adviser does not have to prepare or 

deliver a Summary of Material Changes or prepare 

and file an updated Brochure 
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Interim 

amendments and 

delivery  

 Amend promptly at any time that the 

information becomes materially inaccurate 

 Not required to deliver amendments to clients 

except Rule 206(4)-4 requires disclosure of 

certain financial and disciplinary matters  

 Amend promptly to add a disciplinary event or to 

change material information already disclosed in 

response to Item 9 of Part 2A (disciplinary 

information) 

 Amend when any information in the Brochure 

(other than Summary of Material Changes and 

AUM) becomes materially inaccurate (if Adviser is 

amending its Brochure for a separate reason, and 

the amount of AUM is materially inaccurate, 

Adviser should update its AUM) 

 If Adviser amends Brochure to add a disciplinary 

event or to change material information already 

disclosed in response to Item 9 of Part 2A, it must 

deliver to clients either (i) a copy of this updated 

Brochure or (ii) a document describing the 

material facts relating to the disciplinary event. 

 If Adviser includes the Summary of Material 

Changes in its Brochure (and not as a separate 

document) and amends its Brochure on an interim 

basis, Adviser should consider whether it should 

update its Summary of Material Changes to avoid 

confusing or misleading clients  

Delivery Method  May be delivered on paper or electronically if 

in accordance with SEC guidelines on 

electronic delivery  

 May be delivered on paper or electronically if in 

accordance with SEC guidelines on electronic 

delivery 

SEC Filing 

Requirements 

Not required  Advisers are required to file initial, amended and 

annual Brochures with the SEC electronically 

through the IARD system 

 Annual amendments must be filed with SEC within 

90 days of fiscal year end 

 Adviser that does not include a Summary of 

Material Changes as part of its Brochure, must file 

its Summary as an exhibit when it files its annual 

update amendment to the Brochure 

 Advisers are not required to file Brochure 

supplements or supplement amendments with the 

SEC; however, Advisers are required to maintain 

copies of all supplements and amendments in 

their files 

 IARD will not accept the annual updating 

amendment without a representation that the 

Summary of Material Changes is attached as an 

exhibit or included in the updated Brochure or a 
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representation that no Summary of Material 

Changes is required because there have been no 

material changes 

 The IARD system will not accept an annual Form 

ADV updating amendment without an updated 

Brochure or a representation by the Adviser that 

either (i) the Brochure on file does not contain any 

materially inaccurate information or (ii) the 

Adviser is not required to prepare a Brochure 

because it does not have to deliver it to any 

clients 

Summary of Requirements for Brochure Supplement of Part 2B of Form ADV 

Item Previous Requirements New Requirements 

Format N/A; however Item 6 of Part II requires certain 

background disclosure on: 

 each member of investment committee or 

group that determines general advice 

 if the adviser has no investment committee or 

group, each individuals who determines general 

investment advice (if more than 5, respond only 

for supervisors) 

 each principal executive officer of adviser or 

each person with similar status or performing 

similar functions 

 Supplements must be written in plain English 

 May include supplement information with the firm’s 

Brochure or prepare a separate document 

 May prepare a Brochure Supplement for each 

supervised person, or prepare separate Brochure 

Supplements for different groups of supervised 

persons 

 Must be organized in the same order, and contain 

the same headings, as the items appear in the form 

Whom Covered Currently set forth in Item 6 of Part II  which 

requires information for principal executive 

officers and individuals who provide investment 

advice (see above) 

Each supervised person who: 

 formulates investment advice for particular client 

and has direct client contact 

 makes discretionary investment decisions for that 

client, even if no direct client contact 

 If advice is provided by a team comprised of more 

than 5 supervised persons, need only provide 

Brochure Supplement for the five supervised persons 

with the most significant responsibility for the day-to-

day advice provided to the client 
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Item 1:  Cover 

Page 

N/A  Identify the supervised person(s) covered by 

Supplement and advisory firm 

Item 2:  

Educational 

Background and 

Business 

Experience 

Currently set forth in Item 6 of Part II which 

requires certain education and business 

background for principal executive officers and 

individuals who provide investment advice (see 

above) 

 Formal education for past 5 years (if none, 

disclose this fact as well as if not high school 

education, if applicable) 

 Business background for past 5 years, including 

positions at former employers (if none, disclose this 

fact) 

 Can include professional designations provided 

adviser also includes a sufficient explanation of the 

minimum qualifications required for the designation 

Item 3:  

Disciplinary 

Information 

Currently set forth in Item 11 of Part I of Form 

ADV 

 Disclose any legal or disciplinary event that is 

material to a client’s evaluation of the supervised 

person’s integrity 

 List of certain disciplinary events that SEC 

presumes are material if they occurred during the 

last 10 years (similar to disclosures in Item 11 of 

Form ADV, Part 1) 

 If Brochure Supplement is sent electronically, 

adviser can include hyperlink to disciplinary 

information available through the FINRA 

BrokerCheck system or IAPD 

Item 4:  Other 

Business 

Activities 

N/A  Disclose participation in any investment-related 

business and conflicts of interest that arise 

 Disclose any compensation, including bonuses 

and non-cash compensation, the supervised person 

receives based on the sale of securities or other 

investment products and an explanation of the 

incentives this type of compensation creates  

 Disclose any other business activities or 

occupation if it involve a substantial amount of time 

or pay (if less than 10% of time or income, 

presumed not to be substantial) 

Item 5:  

Additional 

Compensation 

Currently set forth in Item 13 of Part II 

Disclose: 

 any arrangement to directly or indirectly 

compensate any person for client 

referrals 

 describe any such arrangement 

 Disclose arrangements in which someone other 

than a client gives the supervised person an 

economic benefit (including sales award and prizes 

but not regular salary) for providing advisory 

services 

 Disclose bonuses only if based in part on sales, 

client referrals or new accounts. 
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Item 6:  

Supervision 

N/A  Explain  how adviser monitors the advice 

provided by the supervised person 

 Provide name, title and telephone number of the 

person responsible for such supervision 

Initial Delivery N/A Delivery to New and Existing Clients: 

 At or before the time when that  specific 

supervised person begins to provide advisory 

services to that  specific client 

 Advisers not required to deliver Brochure 

Supplement to (i) clients to whom an adviser is not 

required to deliver a firm Brochure; (ii) clients who 

receive only impersonal investment advice; and (iii) 

certain “qualified clients” who are also officers, 

directors, employees or other persons related to 

the adviser 

 If adviser does not have any clients to whom a 

Brochure Supplement will have to be delivered, 

does not have to prepare any Brochure Supplement 

 Does not have to prepare a Brochure Supplement 

for any supervised person who does not have 

clients to whom the adviser must delivery a 

Brochure Supplement 

 After initial preparation of Brochure Supplement 

for supervised person, any new clients to whom the 

adviser is obligated to deliver a Brochure 

Supplement must be given an amended 

supplement (or the “old” supplement and a sticker) 

Annual updating 

and delivery 

N/A Not required 

Interim 

amendments and 

delivery 

N/A  Amend promptly if information is materially 

inaccurate 

 Deliver an updated supplement to existing clients 

only when there is new disclosure of a disciplinary 

event, or a material change to disciplinary 

information already disclosed in response to Item 3 

of Part 2B 

 Such amendment may be in the form of a “sticker” 

that identifies the information that has become 

inaccurate and provides new information 

 If adviser has a new client to whom the Brochure 

Supplement was not previously provided, adviser 

must amend the “old” Brochure Supplement or  
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provide the “old” Brochure Supplement and a 

sticker with changes 

Delivery Method N/A  May be delivered on paper or electronically if in 

accordance with SEC guidelines on electronic 

delivery 

 If delivered electronically, may include hyperlink 

to FINRA BrokerCheck information 

SEC Filing 

Requirements 

N/A Not required 
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1 SEC Release No. IA-3060; File No. S7-10-00 (the “Adopting Release”). 

2 As the contents of Appendix 1 essentially mirror what is currently required under Schedule H to the current Form ADV, we do not 
discuss Appendix 1 in this Alert.  

3 See Instruction 2 of General Instructions for Part 2 of Form ADV. Instruction 2 defines the plain English requirement as using (i) 
short sentences; (ii) definite, concrete, everyday words; (iii) the active voice; (iv) tables and bullets for complex material; and 
(v) avoiding legal jargon, highly technical business terms, and the use of multiple negatives. 

4 An Adviser is required to respond to each item, even if inapplicable to it or its business. If inapplicable, the Adviser must provide 
an explanation to that effect. In addition, the SEC notes that compliance with the disclosure requirements is not a safe harbor 
and does not ensure compliance with the anti-fraud provisions of the Advisers Act—rather an Adviser would still have an 
obligation to disclose material conflicts of interest to the extent such information is not specifically required by an item of new 
Form ADV Part 2. 

5 The fee table may be omitted for Brochures provided only to “Qualified Purchasers” as defined Section 2(a) (51) (A) of the 
Advisers Act. 

6 An Adviser that receives more than half of its revenue from commissions or sales-based compensation must disclose that fact. An 
Adviser that charges advisory fees in addition to commissions or mark-ups must disclose whether it uses fee offsets to prevent 
double-dipping. 

7 The Adopting Release notes, “advisers may explain the material risks involved for each significant investment strategy or method 
of analysis they use, rather than those they primarily use.” The SEC acknowledges that the Brochure is not an appropriate 
means to communicate risks associated with all of its methods of analysis or strategies given that this information would 
lengthen the Brochure unnecessarily.   

8 The SEC has indicated that Advisers respond to this item only if their intended investment strategies involve frequent trading of 
securities that a reasonable client would otherwise not expect in light of the other disclosures contained in the Brochure. 

9 Items 8.B and 8.C of Part 2A require the disclosure of “material risks” associated with using each “significant” investment strategy 
or method of analysis, rather than “all” risks or “all” investment strategies or “primary” investment strategies. 

10 However, Advisers with clients to whom they are not required to deliver a Brochure still have the fiduciary duty to disclose 
material disciplinary and legal events and their inability to meet contractual commitments to their clients. 

11 Disclosure is not required with regard to securities that are not “reportable securities” under Rule 204A-1(e) (10), such as shares 
of unaffiliated mutual funds. 

12 An Adviser is not required to provide disclosure about its use of third-party proxy voting services or how it pays for such services. 

13 The SEC is increasing the threshold amount from $500 to $1,200. It is also requiring an audited balance sheet from Advisers that 
solicit clients to prepay fees over $1,200.   

14 The Adopting Release notes that Advisers still have the fiduciary duty of full and fair disclosure regarding precarious financial 
conditions to all clients, even those to whom they may not be required to deliver a brochure or amended brochures. 

15 For example, Advisers may include supplement information within the firm’s Brochure, prepare a supplement for each Supervised 
Person, or prepare separate supplements for different groups of Supervised Persons. 

16 Adviser may make a presumption that other business activities that represent less than 10% of the Supervised Person’s time and 
income are not substantial.  

17 Under current regulations, Form ADV Part 2 or a similar brochure must be delivered at least 48 hours before signing the advisory 
agreement, or at signing if the client has the right to terminate without penalty within five business days. 

18 Currently, Rule 204-3 requires Advisers to offer only to deliver a brochure to each client annually. 

19 In the adopting release, the SEC stated that it believes that Advisers can provide information required by Part 2 and have it 
available online without jeopardizing reliance on private offering exemptions for private funds in the Securities Act of 1933 and 
the safe harbor for offshore transactions in Section 5 of the statute, though it noted that providing private fund information 
beyond that required in Part 2 may jeopardize such reliance by constituting a public offering or conditioning the market for 
securities offered by such funds. 

20 Upon registering, Advisers must deliver to clients and prospective clients a Brochure and Brochure Supplement(s) to meet the 
requirements of the amended form. 


