
Immigration Newsflash
• Major Changes to H-1B Program Became Effective October 1, 2003

• Department of State Postpones Implementation of Rule Requiring Machine Readable Passports for          
  Entry on Visa Waiver Program for Most Countries 

Substantial reduction in H-1B cap, elimination of 
$1,000 additional H-1B filing fee, and elimina-
tion of H-1B dependency attestations effective 
October 1, 2003.

On October 1, 2003, several major changes to 
the H-1B program became effective as the result 
of the sunsetting of certain provisions of the 
American Competitiveness in the 21st Century 
Act (“AC 21”).  These changes include:

• Reduction in the H-1B Cap from 
195,000 to 65,000 H-1B Petition 
Approvals Per Fiscal Year

The number of H-1B petitions that can be 
approved each fiscal year has been dramatically 
reduced, from 195,000 to 65,000.  As a result, 
there is a substantial risk that the H-1B cap (the 
number of H-1B petitions that can be approved in 
a single fiscal year) will be reached at some point 
during the 2004 fiscal year.  In particular, in light 
of the factors noted below, the H-1B cap could 
easily be reached as early as January or February 
2004.  It is therefore advisable to file any H-1B 
petition that will count against the H-1B cap at 
the earliest possible opportunity.

A particular concern is that, as of October 1, 
2003, over 22,000 H-1B petitions were still pend-
ing with the USCIS.  Although these petitions 
were filed during the 2003 fiscal year, they will 
be adjudicated in fiscal year 2004, and therefore 
will be counted against the 2004 fiscal year’s 
H-1B cap.  In addition, the Singapore and Chile 
Free Trade Agreements reserve a certain number 
of H-1B visas specifically for nationals of those 
countries, effectively reducing the cap by an addi-
tional 6,800 H-1B petitions.  These factors leave 
less than 37,000 H-1B petitions available for the 
2004 fiscal year.

All “new” H-1B petitions count against the H-1B 
cap.  This includes petitions to change to H-1B 
status from another nonimmigrant status in the 
U.S., such as a change from F-1 or B-1 status, 
as well as H-1B petitions for foreign nationals 
who are not yet in the United States in H-1B 
status.  The numerical limit does not apply to 
H-1B extension of stay petitions, amended peti-
tions (e.g., because of a change in job duties), H-4 
dependents, nor to H-1B petitions filed by institu-
tions of higher education and nonprofit govern-
ment and research organizations.

Although Congress is reviewing issues relating to 
the H-1B program, it is unlikely that Congress 
will increase the H-1B cap for the 2004 fiscal 
year.  Of course, it is possible that there will be 
other, less dramatic, changes.

• Elimination of the $1,000 Additional 
 H-1B Filing Fee

Another provision of AC 21 that lapsed on 
October 1, 2003 was the requirement that most 
H-1B petitioners pay an additional $1,000 filing 
fee with the H-1B petition.  Effective October 1, 
2003, the filing fee for an H-1B petition is $130, 
consistent with that for other nonimmigrant peti-
tions.  It is possible that Congress will reauthorize 
this fee, with or without other changes to the 
H-1B program.

• Elimination of H-1B Dependency 
Attestations

The additional attestations required as part of a 
labor condition application for H-1B dependent 
employers also lapsed on October 1, 2003.  The 
on-line labor condition application filing system 
at the Department of Labor’s website has been 
reprogrammed to eliminate the requirement for 
those attestations.
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An H-1B dependent employer is a company that 
has reached a certain threshold in terms of the 
number of H-1B employees relative to the size of 
the company’s entire workforce.  Prior to October 
1, 2003, H-1B dependent employers were required 
to make additional attestations as part of the 
labor condition application process.  Those attes-
tations included a statement that the company 
had recruited for U.S. workers to perform the job 
for which the H-1B petition was being filed, and 
that the company was maintaining documentation 
of its recruitment program.  They also included 
certain representations with regard to the non-
displacement of U.S. workers by the H-1B worker.  
Effective October 1, 2003, those additional attes-
tations are no longer required.  

It is possible that Congress will reinstate these 
requirements.  H-1B employers should contact 
counsel before making any change in their ongo-
ing record keeping practices in this regard.  

Machine Readable Passport Requirement 
Postponed Until October 2004 for Most Visa 
Waiver Program Countries

As projected in our September 17, 2003 Client 
Alert, the Department of State has confirmed 
that it has postponed until October 26, 2004 the 
implementation of a rule requiring travelers to 
hold a machine readable passport for travel under 
the visa waiver program.  

The countries for which implementation of the 
machine readable passport rule has been post-
poned are: Australia, Austria, Denmark, Finland, 
France, Germany, Iceland, Ireland, Italy, Japan, 
Monaco, the Netherlands, New Zealand, Norway, 
Portugal, San Marino, Singapore, Spain, Sweden, 
Switzerland, and the United Kingdom.   Citizens 
of any of the six other visa waiver countries 
(Andorra, Brunei, Liechtenstein, Luxembourg, 

Slovenia, and Belgium), however, must present 
either a machine-readable passport or a United 
States B-1/B-2 visa to enter the U.S. in visitor sta-
tus.  

The requirement for a machine readable passport 
for entry under visa waiver has been in place since 
May 2003 for citizens of Belgium, and the other 
five countries did not request that the implemen-
tation of the machine readable passport rule be 
postponed, because most citizens of those coun-
tries already have machine readable passports.

Update on the Department of Labor’s proposed 
PERM regulations.

The Department of Labor’s proposed PERM 
regulations, discussed in detail in our October 
2002 and January 7, 2003 Client Alerts, are still 
being reviewed by the various government agen-
cies involved and have not yet been implemented.  
One Department of Labor official recently com-
mented that he expects PERM to be implemented 
sometime in the first quarter of 2004.  He also 
indicated that he expected there would be a tran-
sition period involved with the implementation of 
PERM as the Department of Labor puts into place 
the required technological resources for the pro-
gram.  We will provide a further update regard-
ing developments with the PERM program when 
additional information is available.

The information in this Newsflash is not intended 
to be legal advice.  However, if you require legal 
assistance or would like additional informa-
tion about immigration matters, please contact 
your local Paul Hastings representative or Daryl 
Buffenstein at 404-815-2232 or via email at 
darylbuffenstein@paulhastings.com.
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StayCurrent is published solely for the 
interests of friends and clients of Paul, 
Hastings, Janofsky & Walker LLP and 
should in no way be relied upon or 
construed as legal advice.

For specific information on recent 
developments or particular factual 
situations, the opinion of legal counsel 
should be sought. Paul Hastings is a 
limited liability partnership.
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