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On November 19, 2002, the U.S.
Senate passed the Terrorism Risk
Insurance Act of 2002 (the “Act”),
which had been adopted by the
House of Representatives a few days
earlier. President Bush is expected to
sign the Act into law early next week.
The Act provides a federal program
intended to spread the risk of loss in
the event of future terrorist attacks,
among the federal government, insur-
ers, and policyholders. The legislation
comes after a year of heavy lobbying
by the real estate, banking and insur-
ance industries, among others. The
Act is welcomed by these industries
and is expected to restore some cer-
tainty to the markets, as it is hoped
that the Act will result in affordable
terrorism-related coverage and jump-
start real estate projects delayed or
stalled for want of coverage. It is
also hoped that the Act will reduce
pressure from the rating agencies,
which have lowered credit ratings on
prominent properties that were
unable to secure adequate terrorism
coverage, resulting in increased bor-
rowing costs. What follows is an
overview of the key provisions of the
Act.

Effective Date and Duration
Effective when President Bush signs
the Act into law (the “Effective
Date”), the Act establishes a three-
year Terrorism Insurance Program

(the “Program”) within the
Department of Treasury, through
December 31, 2005. The Secretary of
the Treasury (the “Secretary”) will be
responsible for the administration of
the Program and the payment of the
federal government’s share of cov-
ered losses resulting from terrorist
attacks.

Risk-Sharing Program
The Program is a risk-sharing pro-
gram that allocates the risk of loss
from future acts of terrorism among
the federal government, insurers and
policyholders. Under the Program,
the federal government will pay 90%
of insurer losses resulting from acts
of terrorism in excess of the insurer’s
applicable deductible, and the insurer
will pay 10%. Each insurer’s
deductible is determined as a percent-
age of the premiums it earns for all
lines of commercial property and
casualty insurance: 1% of premiums
for the remainder of 2002, 7% for
2003, 10% for 2004 and 15% for
2005. The federal government’s share
under the Program would be reduced
by any amounts provided by the fed-
eral government under any other fed-
eral program for insured losses attrib-
utable to terrorist attacks. In addi-
tion, the Act caps the federal govern-
ment’s share of losses at $100 billion
per year. Similarly, an insurer that has
satisfied its deductible is not liable for

the payment of any portion of losses
that exceed $100 billion. A portion
of the federal government’s outlay is
to be recouped through a policyhold-
er surcharge as described below.

Recoupment
In order to spread the risk of loss
and offset the cost of the Program to
the federal government, the Act pro-
vides for mandatory recoupment
from policyholders. Although the
Secretary has significant discretion
over the timing of the recoupment,
the Secretary is required to seek reim-
bursement from policyholders
through surcharges (not to exceed 3%
of premiums) imposed on all proper-
ty and casualty insurance policies up
to a maximum recoupment of $10
billion through 2003; $12.5 billion for
2004; and $15 billion for 2005. The
recoupment limits are reduced by the
insurers’ deductibles and payments
under their 10% share over the
deductible. The surcharges are
expected to be collected by the insur-
ers for payment to the federal govern-
ment.

Mandatory Participation For
Insurers
Participation in the Program will be
mandatory for all insurers. An insur-
er for purposes of the Act includes
any entity, including its affiliates, that
(1) is licensed or admitted to engage
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in the business of providing primary
or excess insurance in any state, (2) if
unlicensed, is an eligible surplus line
carrier listed on the Quarterly Listing
of Alien Insurers of the NAIC, or (3)
is approved by a federal agency for
the purposes of offering property and
casualty insurance in connection with
maritime, energy, or aviation activity,
and receives direct earned premiums
for any type of commercial property
and casualty insurance coverage. An
insurer for purposes of the Act also
includes a state residual market insur-
ance entity or a state worker’s com-
pensation fund. Captive insurance
companies may participate in the
Program if they apply for coverage
under the Program before a terrorist
attack occurs.

Mandatory Availability of
Coverage
The Act requires insurers to make ter-
rorism insurance available under all of
their property and casualty insurance
policies (including business interrup-
tion) on the same terms and condi-
tions as the underlying policies,
through the end of 2004. The
Secretary may extend this mandatory
coverage requirement until the end of
2005. In addition, the Secretary, in its
discretion, may extend this require-
ment to group life insurance plans.
The Act does not, however, include
any provision with regard to the pric-
ing of terrorism-related coverage.

Act of Terrorism
The Program is triggered in a particu-
lar case upon a determination by the
Secretary (in concurrence with the
Secretary of State and the Attorney
General) that a violent or dangerous
act of terrorism has occurred and
resulted in damage inside the U.S. (or
outside the U.S. in certain limited
cases). The Act applies in the event
of an act of terrorism committed by
an individual or individuals acting on
behalf of any foreign person or inter-

est. An act of terrorism does not
include an act committed as a part of
a Congressionally declared war or an
act which results in property and
casualty losses that do not exceed $5
million in the aggregate.

Conditions For Federal Payment
Claim By Insured

The Secretary may not reimburse an
insurer unless the insured, or a person
acting on its behalf, files a claim with
the insurer for loss resulting from an
act of terrorism that is covered by
primary or excess property and casu-
alty insurance. In addition, the insur-
er must process the claim in accor-
dance with appropriate business prac-
tices.

Disclosure

To qualify for federal reimbursement,
an insurer must clearly and conspicu-
ously disclose to the policyholder the
premium charged for terrorism insur-
ance coverage. In the case of a policy
issued prior to the Effective Date, the
insurer has 90 days to provide such
disclosure to the insured. In the case
of a policy issued within 90 days of
the Effective Date, the insurer must
provide such disclosure at the time of
the offer, purchase and renewal.
Policies issued more than 90 days
after the Effective Date must contain
a separate line item for terrorism
insurance coverage. Further, the
Secretary is required to annually
report information on premiums to
Congress. Legislators hope that the
transparency required by these disclo-
sure provisions will keep the premium
costs manageable for policyholders.

Claim By Insurer

In order to obtain federal reimburse-
ment, an insurer must submit to the
Secretary (i) a claim for federal reim-
bursement, (ii) a written certification
of the underlying claim and all pay-
ments made for insured losses result-
ing from an act of terrorism, and (iii)

certification of its compliance with
the conditions for federal reimburse-
ment.

Nullification of Pre-Existing
Terrorism Exclusions
The Act nullifies any commercial
property and casualty terrorism insur-
ance exclusion, and any state approval
of terrorism coverage exclusion, in
force on the Effective Date.
However, an insurer may reinstate
such an exclusion if the insurer
receives a written statement from the
insured authorizing the reinstatement
or if, after 30 days notice, the policy-
holder fails or refuses to pay an
increased premium for terrorism
insurance coverage.

Litigation Management Reforms
The Act creates an exclusive federal
cause of action for claims attributable
to an act of terrorism, consolidates all
claims arising out of a terrorist act
into a federal district court, and pro-
hibits the payment of punitive dam-
ages by the federal government in
actions covered under the Program.
The substantive law, including choice
of law principles, which governs
actions covered under the Program
will be derived from the law of the
state in which the terrorist attack
occurred, unless such law is otherwise
inconsistent with or preempted by
federal law. The litigation manage-
ment reform provisions do not limit
the liability of any government,
organization or person who knowing-
ly participates in, conspires to com-
mit, aids and abets, or commits any
act of terrorism. Unlike earlier
Republican-sponsored versions of
this legislation, however, the Act does
not include more extensive tort
reform, such as a ban on punitive
damages against insurers and others.

Civil Penalties
The Secretary may assess a civil
penalty of up to $1 million against



any insurer for failure to charge, col-
lect or remit the surcharges imposed
on all property and casualty insurance
policies for losses attributable to ter-
rorist attacks. The Secretary may also
assess such penalty against an insurer
for intentionally providing the
Secretary with erroneous information
regarding premium or loss amounts
or for the submission of fraudulent
claims under the Program. In addi-
tion, the insurer may be subject to the
penalty for failure to submit terrorism
risk insurance premium rates to the
NAIC.

If you have any questions regarding the Act,
please contact Larry Hass (212.318-
6401), Josh Sternoff (212.318-6011),
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