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High-profile successes in the private equity arena 
have shifted the focus for many China investors 
toward shorter-term transactions that provide exit 
options after roughly three to five years. But for those 
foreign companies looking to take advantage of the 
last opportunity to acquire state-owned assets at a 
competitive price, before the recently announced 
share reforms for listed companies are implemented 
over the next 18 months, they must opt for the less 
trodden, longer-term route of an onshore structure.

Sumitomo Corporation has now created such a blueprint: 
a few weeks ago it completed an innovative onshore 
acquisition of state-owned non-tradeable shares in 
Henan Topfond Pharmaceutical Co Ltd, one of China’s 
largest state-owned pharmaceutical companies.

Adopting US Techniques

This groundbreaking transaction by Japan’s third largest 
trading company marks the first time a foreign strategic 
investor has acquired shares in a PRC state-owned listed 
company using an onshore structure and involving share 
reform (the requirement to convert illiquid shares into 
tradeable shares). 

To do so took 16 months of negotiating, at all levels of 
government, to secure approvals from China’s relevant 
provincial and national regulatory authorities, including 
the Henan Government, the Ministry of Commerce 
(MOFCOM), the State Administration of Foreign Exchange 
(SAFE) and the State-owned Assets Supervision and 
Administration Commission (SASAC). 

Ultimately, applying US transactional and legal 
experience was critical in helping to resolve the many 
PRC legal issues of public disclosure, shareholder 

compensation, compliance, valuation and foreign 
exchange. 

For example, an onshore escrow account was set up, into 
which 10 percent of the purchase price was deposited, 
specifically for any potential future claims against the 
buyer.  This effectively is a way to hold back purchase 
money.

This deal is also probably the first done onshore in China 
where the acquiror has collected a 10b-5 representation 
and a legal opinion from the seller. Although vendors 
in a PRC M&A fight vigorously against this, tough 
negotiations enabled Sumitomo to benefit from the 
comfort of such a document.

To provide further indemnity, a full compliance opinion 
on all aspects of the transaction was obtained from the 
seller’s domestic legal counsel. Once completed, the 
final agreements and certificates were in excess of 200 
pages long including various attachments similar to a 
full-blown US legal agreement. 

Until now, Japanese investors have relied on legal 
techniques rooted in Japanese law. Sumitomo’s success, 
however, was achieved by running the deal exclusively 
in English using US legal techniques, providing a new 
stepping stone for Japanese companies investing in 
China.  American transactions are often abbreviated in 
China for fear of cultural conflict.  This transaction shows 
by example that deals in authentic American style can 
in fact be made in China.

Flexibility

The Sumitomo transaction has also shown that foreign 
investors are likely to benefit from an increasingly 
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willingness by the Chinese government to show a certain 
amount of flexibility when the investment is of strategic 
importance to state-owned companies, and when it is 
being made by a company deemed to be high quality.

In Sumitomo’s case, because the Hunan government was 
keen to bring in strategic investors to market Henan’s 
product overseas and to introduce new pharmaceutical 
products and management processes into China, the 
seller did not require traditional auction process. 

Successful completion of the deal bodes well for foreign 
strategic buyers who don’t want to wait until current 
share reforms are completed before they buy state-
owned assets.   Pricing probably would be better with 
this timing.

While it might be a time-consuming and complex 
process, the structure has shown that M&A transactions 
involving state-owned shares and share reform are now 
possible in China. With the added certainty provided by 
adopting various features of US legal technology into 
the acquisition and other agreements, foreign investors 
now have a template for future successful state-owned 
share acquisitions in China.
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