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SECTION 1 of the Sherman Act prohibits certain 
contracts, combinations, or conspiracies, in restraint 
of trade or commerce.1 Because unilateral action can-

not violate §1, a hotly contested issue in §1 claims is whether 
the challenged conduct resulted from “concerted action”—an 
agreement or conspiracy. 

Although courts have disagreed as to the level of specific-
ity required to plead the conspiracy element of a §1 claim, 
plaintiffs are required to plead the basic facts supporting the 
existence of a conspiracy, and can do so either by alleging 
facts that provide direct evidence of a conspiracy or from 
which a conspiracy properly can be inferred.2 The question 
then becomes, in the absence of direct evidence of a con-
spiracy—such as a recorded conversation in the proverbial 
smoke-filled room—what must plaintiffs plead for a court to 
“properly infer” a conspiracy and deny a motion to dismiss?

This question has taken on critical importance in recent 
years. The cost and burden of discovery in antitrust actions 
can be enormous and can cause significant disruption to the 
ongoing operations of a business or industry. This burden may 
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be imposed on defendants who are swept into a 
litigation alleging a widespread—even industry-
wide—conspiracy, without allegations directly 
evidencing such a conspiracy and without facts 
which, if true, would show each defendant’s 
alleged role in the conspiracy and provide notice 
of the charges that must be defended.

One way that plaintiffs have attempted to 
plead a conspiracy without direct evidence is by 
alleging “conscious parallelism”—that competi-
tors in an industry have acted in the same or 
similar fashion. The problem with that approach 
is that consciously parallel business conduct, 
where one or more companies adopt the prac-
tices of their competitors, does not, standing 
alone, violate the antitrust laws. 

Many courts have therefore held that plead-
ing consciously parallel conduct, without plead-
ing additional “plus factors” tending to exclude 
the possibility that the conduct was the result 
of lawful activities, will not survive a motion 
to dismiss. That is what the district court held 
in Twombly v. Bell Atlantic Corp. 

However, the Second Circuit vacated 
that decision, and the case is now before the 
U.S. Supreme Court;3 argument was held on 
Nov. 27, 2006. The Supreme Court now has 
the opportunity to clarify whether additional  
factors must be pleaded to state a claim under 
§1 of the Sherman Act where parallel conduct 
is alleged. 

Reviewing ‘Twombly’ 

The Twombly case arose in the context of 
the Telecommunications Act of 1996, which 
was intended to promote competition in local 
telephone service markets. 

The Telecommunications Act required 
“Incumbent Local Exchange Carriers” (ILECs) 
to open local telephone and Internet service, 
which had previously been provided by gov-
ernment-sanctioned regional monopolies, to 
competition from “Competitive Local Exchange 
Carriers” (CLECs). ILECs, in exchange, were 
allowed to compete for local telephone service 
customers in territories traditionally serviced by 
other ILECs.

Plaintiffs alleged that the ILECs violated §1 of 
the Sherman Act by conspiring to thwart efforts 
by CLECs to enter their local telephone markets 
and by agreeing not to compete with other ILECs 
to provide local telephone service in each others’ 
territories. Plaintiffs alleged no facts showing that 
defendants reached any agreement, but instead 
alleged parallel conduct by the ILECs. 

Specifically, plaintiffs relied primarily on 
allegations that ILECs were not attempting to 
expand into each others’ markets, even though 
the areas they serviced often were not contiguous 
and were in some instances entirely surrounded 

by their competitors’ territories. While this con-
duct could be entirely consistent with unilateral 
behavior, plaintiffs alleged that defendants’ deci-
sions not to move into adjacent local phone 
service markets constituted “anomalous parallel 
conduct” that would be unlikely in the absence 
of a conspiracy not to compete, and that the 
“conspiracy” was motivated by each ILEC’s desire 
to maintain a monopoly in its territory. 

The District Court Decision

In its opinion dismissing the complaint under 
Rule 12(b)(6), the district court noted that par-
allel conduct is often legitimate and therefore 
does not violate the antitrust laws. 

The court also recognized that under exist-
ing precedent, to defeat summary judgment a 
plaintiff would be required to demonstrate that 
the parallel conduct resulted from an agreement, 
and that a plaintiff can satisfy that standard by 
establishing at least one so-called “plus factor” 
(e.g., that the action would not be expected 
from firms acting independently, that the action 
was contrary to defendants’ self-interest, or that 
other “plus” factors probative of concerted 
action existed) tending to exclude independent  
self-interest as an explanation for defendants’ 
parallel behavior.

Rejecting plaintiffs’ assertion that such “plus 
factors” were not required to be pleaded even 
when there was no direct or other evidence of 
conspiracy, the district court held that to survive 
a motion to dismiss, Rule 8 requires a plaintiff 
to plead at least one “plus factor” in a parallel 
conduct case. The court reasoned that because 
parallel conduct does not violate §1, plus factors 
must be pleaded in order to state a substantive 
element of the claim upon which relief could 
be granted. 

Further, the court reasoned that pleading plus 
factors is necessary to give defendants notice of 
plaintiffs’ theory of the conspiracy and enable 
defendants to defend the claim. The court 
concluded that plaintiffs failed to state a viable 
§1 claim because all businesses are expected,  
acting on their own, to resist rivals’ efforts to take 

their customers, and there is nothing suspicious 
about a firm’s decision not to enter a new line 
of business. The court held that no conspiracy 
could be inferred from that conduct, and that 
plaintiffs failed to allege any other facts to sup-
port an inference of conspiracy.

In the Second Circuit

The Second Circuit vacated this decision, 
concluding that the district court applied the 
wrong pleading standard by requiring that plain-
tiffs plead “plus factors.” 

The court stated that antitrust claims are not 
subject to the heightened pleading requirements 
of Rule 9(b), and that Rule 8 requires only that 
the complaint contain “a short and plain state-
ment of the claim showing that the pleader is 
entitled to relief” to provide defendants with 
“fair notice” of the basis for the complaint and 
enable them to answer and prepare for trial.

Although the Second Circuit acknowledged 
that parallel conduct could just as easily be 
legitimate unilateral business conduct, it nev-
ertheless held that the inquiry regarding plus 

factors is limited to the summary judgment stage 
because plus factors are evidence of conspiracy, 
and evidence need not be pleaded under Rule 8. 
The court held that, at the pleading stage, the 
factual predicate pleaded for a §1 claim need 
only “include conspiracy among the realm of 
‘plausible’ possibilities,” and that pleading facts 
that indicate parallel conduct can state a plau-
sible conspiracy. 

According to the Second Circuit, to war-
rant dismissal under Rule 12(b)(6), a court 
must conclude that there is no set of facts that 
would permit a plaintiff to demonstrate that the 
particular parallelism asserted was the product 
of collusion rather than coincidence. 

The Reaction, the Arguments

The Twombly decision has drawn criticism 
from many corners, with one leading treatise 
describing it as stretching the liberalized pleading 
standards “very far,” given that “not a single act 
alleged in the Twombly complaint was inconsis-
tent with the independent self-interest of any 
defendant in anything other than the vague sense 
that the defendants failed to enter what would 
appear to be profitable markets.”4 

Similarly, following the Supreme Court’s grant 
of certiorari, numerous amicus briefs from dispa-
rate constituents have been filed urging reversal, 
including by the Solicitor General of the United 
States, the U.S. Chamber of Commerce, the 
Commonwealth of Virginia, and other states. 

Those urging reversal make two primary  
arguments. 

First, they argue that the Second Circuit’s 
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decision establishes a pleading standard that fails 
to consider the interplay between Rule 8 and 
the substantive standards for finding a violation 
of §1, ignoring the basic requirements that the 
complaint must allege facts to support each ele-
ment of its claim at the pleading stage and that 
the defendant be placed on fair notice of the 
allegations that form the basis for the claim. As 
the Supreme Court held in Dura Pharmaceuticals, 
Inc. v. Broudo, “notice pleading” was intended 
to reduce the pretrial focus on the factual details 
pled in the complaint, but it was not intended 
to relieve the plaintiff of its responsibility to 
plead the essential facts needed to support each 
element of its claim.5 

Because parallel conduct alone does not 
violate the antitrust laws and is an insufficient 
basis upon which a conspiracy can be inferred, 
facts that “tend to exclude the possibility” that 
the defendants “were 
acting independently” 
are essential to the 
claim. As noted by one 
amicus, “[e]ven if con-
spiracy could be one pos-
sible explanation for the 
parallel conduct alleged 
in this case (as, presumably, it could be in any 
case of parallel conduct), in the absence of direct 
evidence other facts are needed before conspiracy 
can be regarded as a likely explanation.”6 

Because such other facts are essential to a 
§1 claim, Rules 8 and 12(b)(6) require that 
they must be pled as well as proven. Without 
such a requirement, defendants will be forced 
into discovery in situations where there is no 
apparent reason to conclude that unlawful activ-
ity occurred, and the standard adopted by the 
Second Circuit impermissibly shifts the burden 
to defendants to justify conduct that is likely 
the result of independent competitive business 
activity. Moreover, as one amicus noted, without 
such proper pleading a “defendant is left to guess 
which of the thousands of employees conspired, 
when, and with whom.”7 

The second argument is based on the dangers 
inherent in adopting a pleading standard that 
fails to protect defendants against the prospect of 
having to defend against costly antitrust litigation 
based on otherwise permitted conduct:

A significant reason for the costs associated 
with antitrust is the expense of conducting 
discovery. The pleading standard articulated 
by the Second Circuit essentially eliminates 
the use of motions to dismiss in cases involv-
ing parallel conduct. By guaranteeing dis-
covery in such cases, the standard adopted 
by the court will encourage plaintiffs to file 
first and investigate later. Given the stagger-
ing costs associated with discovery in such  

lawsuits, businesses will be prompted to set-
tle, even at a high cost, to avoid even higher 
discovery costs. These expenses ultimately 
will be passed on to consumers.8

Legitimate business activity also may be 
chilled as a result of the threat of treble dam-
ages where the conduct complained of is not 
only authorized but expected in typical markets. 
As the Solicitor General noted:

[I]f not promptly dismissed, [meritless anti-
trust suits] create economic inefficiencies, 
chill pro-competitive conduct, and act as 
a drain on the economy because they force 
parties either to expend substantial resources 
to defend themselves or to succumb to in 
terrorem settlement demands.9 
For these and other reasons, while some courts 

have gone the way of the Second Circuit in 

Twombly, other courts addressing the issue have 
required greater particularization from plaintiffs 
alleging §1 claims, some very recently. 

For example, in In re Elevator Antitrust Litiga-
tion,10 plaintiffs alleged a §1 claim alleging that 
the elevator manufacturer industry conspired to 
control the market for elevator maintenance by 
using long term maintenance contracts, designing 
elevators with technology that makes it difficult 
for others to service them and by withholding 
necessary information from smaller maintenance 
companies. The court dismissed the §1 claim 
because these allegations were general allegations 
of wrongdoing that were not “anomalous,” and 
plaintiffs did not differentiate the facts relevant 
to each defendant. 

In Insurance Brokerage Antitrust Litigation, a 
multi-district litigation pending in the District 
Court of New Jersey, plaintiffs alleged a global 
conspiracy among brokers and insurers to steer 
business based on contingent commission agree-
ments. Similarly, the court recently required 
that plaintiffs file a supplemental statement of 
particularity, noting inter alia that the allega-
tions of an alleged global “steering” conspiracy 
among numerous insurance brokers and carriers 
did “not explain how such a large and diverse 
group of Defendants acted, combined or con-
spired as part of a single conspiracy.” The court 
held that plaintiffs “must aver sufficient facts to 
make the existence of the pleaded conspiracy 
among so great a number of alleged co-conspir-
ators plausible.”11 This view is similar to that  

of those who urge reversal of Twombly.

Conclusion

In Twombly, the Second Circuit acknowledged 
many of the concerns raised by the various amici 
and others:

We are mindful that a balance is being struck 
here, that on one side of that balance is the 
sometimes colossal expense of undergoing 
discovery, that such costs themselves likely 
lead defendants to pay plaintiffs to settle 
what would ultimately be shown to be merit-
less claims, that the success of such meritless 
claims encourages others to be brought, and 
that the overall result may well be a burden 
on the courts and a deleterious effect on the 
manner in which and efficiency with which 
business is conducted. If that balance is to 

be re-calibrated, how-
ever, it is Congress or 
the Supreme Court 
that must do so.12 

The Supreme Court 
now has the case, and 
the opportunity to find 
that no such “re-calibra-

tion” is necessary because “conscious parallelism,” 
without more, fails to state a §1 claim. 

•••••••••••••••••••••••••••••

1. 15 U.S.C. §1.
2. See Monument Builders of Greater Kansas City, Inc. v. 

Am. Cemetery Assn. of Kan., 891 F.2d 1473, 1481 (10th Cir. 
1989).

3. 313 F. Supp.2d 174 (S.D.N.Y. 2003), vacated, 425 F.3d 
99, cert. granted, 126 S.Ct. 2965 (Jun. 26, 2006).

4. Phillip E. Areeda & Herbert Hovencamp, “Antitrust 
Law” ¶307d (Supp. 2006).

5. 544 U.S. 336, 347 (2005).
6. Brief of Chamber of Commerce of United States, 2006 

WL 2474076, at *17.
7. Brief of Commonwealth of Virginia, 2006 WL 

2503552, at *3.
8. Id. at *1.
9. Brief of United States, 2006 WL 2482696, at *1.
10. 2006 WL 1470994 (S.D.N.Y May 30, 2006).
11. 2006 WL 2850607, at *12. See also Lum v. Bank of 

America, 361 F.3d 217, 220 (3d Cir. 2004); In re Ins. Broker-
age Antitrust Litig., 2006 WL 2850607, at *11 (D.N.J. Oct. 
3, 2006). In Lum and Insurance Brokerage, the courts applied 
a Rule 9(b) standard because plaintiffs’ allegations of con-
spiracy were grounded in fraud.

12. Twombly, 425 F.3d at 117.

NEW YORk LAW JOURNAL Monday, deceMber 4, 2006

This article is reprinted with permission from the   
December 4, 2006 edition of the NEW YORk 
LAW JOURNAL. © 2006 ALM Properties, Inc. All 
rights reserved. Further duplication without permis-
sion is prohibited. For information, contact ALM  
Reprint Department at 800-888-8300 x6111 or visit  
www.almreprints.com. #070-12-06-0007

xxxxxxxxxxxxxx

While some courts have gone the way of the Second Circuit 
in ‘Twombly,’ others addressing the issue have required 

greater particularization from plaintiffs alleging §1 claims, 
some very recently. 

xxxxxxxxxxxxxx


