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DOL Interprets the FMLA Broadly and Expands Leave 

Protections for Those Who Stand In Loco Parentis to a Child 

BY MARIA A. AUDERO 

On June 22, 2010, the U.S. Department of Labor (“DOL”) issued Administrator’s Interpretation No. 
2010-3 (“Interpretation”). It clarifies the circumstances under which a person stands “in loco parentis” 
to a child for purposes of taking leave under the Family and Medical Leave Act (“FMLA”).  

The FMLA entitles employees to leave for the birth or placement of a son or daughter, to bond with a 
newborn or newly placed son or daughter, and to care for a son or daughter with a serious health 
condition. “Son or daughter” is defined to include not only biological or adopted children, but also 
foster children, stepchildren, legal wards, and children of persons who stand in loco parentis. The 
FMLA regulations provide that persons who are in loco parentis to a child include those with “day-to-
day responsibilities to care for and financially support a child.” The regulations go on to clarify that a 
biological or legal relationship is not necessary.  

The Interpretation departs from a literal reading of the regulation’s conjunctive rule. Instead, it states 
that either day-to-day care or financial support may establish an in loco parentis relationship. This 
disjunctive reading of the law is significant because it expands the protections of the FMLA. Now, 
persons who previously could not demonstrate that they provided both day-to-day care and financial 
support can be found to stand in loco parentis and could be eligible for protected leave. 

To provide this Interpretation, the DOL examined the intent of the legislature in enacting the FMLA as 
well as existing case law. According to the DOL, the intent of Congress in defining “son or daughter” 
was two-fold. First, Congress intended to account for the reality that not all children live in the 
traditional nuclear family with the biological mother and father. Second, it sought to ensure that those 
who actually have the day-to-day responsibility for caring for a child, regardless of whether a 
biological or legal relationship exists, are entitled to leave. 

The DOL recognized that, as a threshold matter, the in loco parentis relationship can exist where a 
person “has put himself in the situation of a lawful parent by assuming the obligations incident to the 
parental relationship without going through the formalities necessary to legal adoption.” The key, said 
the DOL, is the “intent” of the person to assume the status of a parent. “Intent,” it continued, can be 
inferred from the acts of the parties.  

Citing to existing case law, the DOL reviewed some factors considered in determining the status of in 
loco parentis, including: 

• the age of the child; 
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• the degree to which the child is dependent upon the person claiming to stand in loco parentis; 

• the amount of support, if any, provided; and  

• the extent to which duties commonly associated with parenthood are exercised.  

No specific set of factors, said the DOL, is considered dispositive. 

The DOL then addressed the FMLA regulation’s conjunctive requirement that in loco parentis status 
includes those with day-to-day responsibilities to care for and financially support a child. Relying on 
the existing legal framework, the DOL found that employees who have no biological or legal 
relationship with a child nonetheless may stand in loco parentis. It concluded that the regulations do 
not require an employee who intends to assume responsibilities of a parent to demonstrate that he or 
she satisfies both requirements.  

The DOL clarified that in loco parentis status over a child can exist even where the child has a 
biological parent in the home, or has both a mother and a father. This is so because neither the FMLA 
nor its regulations restrict the number of parents a child may have for purposes of protected leave. 
Accordingly, a child with one or both parents still can be the son or daughter of an employee who 
lacks a biological or legal relationship to that child. 

Finally, the DOL provided examples of relationships in which in loco parentis status could be found, 
including: 

• an employee who provides day-to-day care but not financial support for his or her unmarried 
partner’s child (with whom there is no legal or biological relationship) 

• an employee who will share equally in the raising of an adopted child with a same sex partner 
but who does not have a legal relationship with the child 

• a grandparent who takes in a grandchild and assumes ongoing responsibility because the 
parents are incapable of providing care 

• an employee who will share equally in the raising of a child with the child’s biological parent 

• an aunt who assumes responsibility for raising a child after the death of the child’s parents 

By contrast, the DOL explained that an employee who cares for a child while the child’s parents are on 
vacation does not stand in loco parentis to the child. 

The Interpretation provides a glimpse into the types of relationships where an employee could stand in 
loco parentis and be entitled to protected leave. Still, whether the in loco parentis relationship 
ultimately exists will depend on a review of the particular facts. The regulations permit employers who 
question the existence of the in loco parentis status to seek reasonable documentation or a statement 
of the family relationship. The DOL cautions, however, that “a simple statement asserting that the 
requisite family relationship exists is all that is needed.” 

It remains to be seen how courts will respond to this Interpretation. At least until further court review, 
employers should take a broad reading of the regulations and a liberal approach to granting leaves 
under the in loco parentis status. 
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If you have any questions concerning these developing issues, please do not hesitate to contact any of 
the following Paul Hastings lawyers: 

Los Angeles 

Maria A. Audero 
213-683-6307 
mariaaudero@paulhastings.com 

 

New York 

Stephen P. Sonnenberg 
212-318-6414  
stephensonnenberg@paulhastings.com 

San Diego 

Raymond W. Bertrand 
858-458-3013  
raymondbertrand@paulhastings.com 

San Francisco 

Kirby Wilcox 
415-856-7002 
kirbywilcox@paulhastings.com 
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