
not restrict the award of disgorge-
ment to the five-year limitations pe-
riod of Section 2642. Even though 
the order required him to disgorge 
funds that were paid to landlords 
and other third parties, rather than 
directly to Kokesh, the district court 

found that disgorgement was not a 
“penalty” within the meaning of 
Section 2462 because it “did not 
seek compensation unrelated to or 
in excess of the damage caused by 
the defendant’s acts.” The 10th U.S. 
Circuit Court of Appeals affirmed, 
holding not only that disgorgement 
was not a “penalty,” but also that 
disgorgement did not constitute 
“forfeiture” under Section 2642.

The Supreme Court reached 
the opposite conclusion following 
a two-part analysis in which it 
reasoned first that a penalty is a 
sanction for a violation of law that 
harms the public — rather than 
private — interest, and second that 
a penalty serves a punitive — rather 
than compensatory — purpose. 
Under this framework, the Supreme 
Court unanimously ruled that dis-
gorgement in the context of an SEC 
action was, in fact, a penalty. First, 
the court noted — quoting directly 
from the SEC’s brief — that when 
the SEC seeks disgorgement “it 
acts in the public interest, to rem-
edy harm to the public at large, 
rather than standing in the shoes of 
particular injured parties.” Second, 
the court observed that the primary 
purpose of an SEC disgorgement 
action is to deter future violations, 

Last week, the U.S. Supreme 
Court ended a disagreement 
among the circuits about the 

application of the five-year limita-
tions period set forth in 28 U.S.C. 
Section 2462 to disgorgement ac-
tions brought by the U.S. Securities 
and Exchange Commission. In 
Kokesh v. SEC, 2017 DJDAR 5301 
(June 5, 2017), the Supreme Court 
held that SEC actions for disgorge-
ment were subject to Section 2462’s 
five-year limit on an “action, suit, 
or proceeding” to enforce “any civil 
fine, penalty, or forfeiture.”

While the Supreme Court’s unan-
imous ruling resolved this circuit 
split, it also laid the groundwork 
for future challenges to SEC dis-
gorgement actions. Writing for the 
court, Justice Sonia Sotomayor, in 
a footnote, expressly reserved judg-
ment on “whether courts possess 
authority to order disgorgement in 
SEC enforcement proceedings or 
on whether courts have properly 
applied disgorgement principles in 
this context.” With that single foot-
note, the Supreme Court opened the 
floodgates to outright challenges 
to the SEC’s very ability to seek 
disgorgement.

In early 2015, a federal district 
court in New Mexico found that 
Charles Kokesh, an owner of two 
investment-adviser firms, had 
violated various provisions of the 
federal securities laws by misap-
propriating approximately $35 
million from his clients to pay for 
bonus payments, salaries, rent, and 
phony tax distributions. The district 
court ordered Kokesh to disgorge 
the misappropriated funds, but did 

Supreme Court says SEC disgorgement 
is subject to 5-year limitations period
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which is “not [a] legitimate non-
punitive governmental objectiv[e]” 
under established Supreme Court 
precedent. The court did not reach 
the question of whether disgorge-
ment constitutes forfeiture, as held 
by the 11th Circuit.

The Supreme Court’s finding 
with respect to the punitive purpose 
of an SEC disgorgement action 
stands directly at odds with the 
lower courts’ analysis of this issue. 
Both the district court and appellate 
court had found disgorgement to 
have a remedial purpose because 
it was designed to place the defen-
dant in the position he would have 
been in prior to the violation. Any 
deterrent effect, or deviation from 
literal compensation, was merely 
incidental to the purpose of dis-
gorgement, which was to remediate 
a past harm.

The Supreme Court flipped the 
lower courts’ reasoning on its head, 
and rejected the SEC’s contention 
that disgorgement had a “remedial” 
purpose because it was intended to 
restore the status quo. The court 
emphasized that disgorgement 
could not be primarily compensa-
tory because it was paid directly to 
the court, and because victims often 
do not receive disgorged funds. 
Furthermore, the court noted that 
SEC disgorgement (by not deduct-
ing associated costs) “sometimes 
exceeds the profits gained as a 
result of the violation” — thus 
rendering defendants worse off than 
they were pre-violation.

While the Supreme Court’s unanimous ruling resolved 
this circuit split, it also laid the groundwork for future 

challenges to SEC disgorgement actions.
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As it is wont to do, the Supreme 
Court hinted at what may become 
the next phase of this issue by 
explicitly withholding judgment 
on whether “courts possess au-
thority to order disgorgement in 
SEC enforcement proceedings or 
on whether courts have properly 
applied disgorgement principles 
in this context.” The defense bar, 
focusing on the court’s analysis that 
SEC disgorgement fails to restore 
the status quo, will likely interpret 
this as a sign that the disgorgement 
process may be susceptible to legal 
challenge. But counsel for the SEC 
may seize on the court’s language 
tracing the historical lineage of 
SEC disgorgement actions back to 
requests for courts to exercise their 
“inherent equity power to grant 
relief ancillary to an injunction.” 
Either way, the Supreme Court has 
changed the rules of the game — 
adding a “shot clock” for the SEC 
to pursue enforcement actions if 
the SEC wants to maximize funds 
defendants pay as disgorgement.
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