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In Lucia v. SEC,2 a decision issued in June of 2018, 
the Supreme Court considered whether the Securi-
ties and Exchange Commission (SEC) complied with 

the Constitution’s Appointments Clause by having the 
SEC staff—rather than the Commission itself—appoint 
its administrative law judges (ALJs). The Appointments 
Clause lays out permissible methods of appointing “Offi-
cers of the United States,” vesting appointment power 
only in the President, a court of law, or a head of a 
department (depending on the officer’s seniority).3 In 
a 7–2 decision, the Court held that the SEC’s ALJs were 
“Officers of the United States,” not simply Commission 
employees, and it therefore invalidated their appoint-
ment as unconstitutional.4

The effects of the Supreme Court’s decision extend 
beyond the five current SEC ALJs. Federal regulatory 
agencies—both 
independent 
commissions 
and agencies 
that form part 
of the Executive 
Branch—com-
monly use ALJs 
to conduct 
administrative 
hearings, take 
testimony, make 
findings of fact 
and law, rule 
on admissibil-
ity of evidence, 
and enforce 
compliance and 
discovery orders. 
The precise 
impact of the 
Lucia decision 

likely will depend on several factors: the method of 
ALJ appointment adopted by the agency; whether the 
agency is an independent agency or part of the Execu-
tive Branch; whether a challenge to the ALJ’s decision 
properly preserved a Lucia-based challenge; and what 
remedial steps the agencies will take—and the courts 
will approve—in the wake of the Supreme Court’s 
decision.

The Supreme Court’s Decision

In Lucia, the Supreme Court held that an ALJ empow-
ered to conduct proceedings regarding alleged violations 
of the securities laws was an officer subject to the 
Appointments Clause.5 The Appointments Clause pre-
scribes the method of appointment of all “Officers of the 
United States.”6 Constitutionally, a principal officer must 
be appointed by the President and confirmed by the 
Senate, but “inferior Officers” may be appointed by the 
President, a court of law, or the “head” of an executive 
department.7 The Court explained that, in accordance 
with the prior precedent, the dividing line between an 
“Officer of the United States” and simply an employee 
of the Federal Government is that an officer “must 
occupy a ‘continuing’ position established by law” and 
“exercis[e] significant authority pursuant to the laws of 
the United States.”8

The Court declined to specify what constitutes “sig-
nificant authority.” Writing for the Court, Justice Kagan 
stated that such clarification was unnecessary because 
the SEC’s ALJs were “near-carbon copies” of the special 
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The description of 

SEC ALJ functions 

applies to virtually 

all federal ALJs.

trial judges of the U.S. Tax Court that the Supreme Court 
previously had held to be “officers,” and not employ-
ees, in Freytag v. Commissioner.9 The majority explained 
that SEC ALJs were career appointees who wielded “the 
same ‘significant discretion’” and “carr[ied] out the same 
‘important functions’” as the Tax Court judges in Frey-
tag.10 The Court pointed out that, just like the special 
Tax Court trial judges in Freytag, the SEC’s ALJs “have all 
the authority needed to ensure fair and orderly adver-
sarial hearings—indeed, nearly all the tools of federal 
trial judges.”11 Specifically, the ALJs “take testimony,” 
“conduct trials,” “rule on the admissibility of evidence,” 
and “thus critically shape the administrative record” and 
“have the power to enforce compliance with discov-
ery orders.”12 Finally, “at the close of those proceedings, 
ALJs issue decisions much like that 
in Freytag—except with potentially 
more independent effect;” a regu-
lar Tax Court judge in Freytag always 
reviewed the decision of a spe-
cial trial judge, whereas “the SEC 
can decide against reviewing an ALJ 
decision at all,” and “when the SEC 
declines review (and issues an order 
saying so), the ALJ’s decision itself 
‘becomes final’ and is ‘deemed the 
action of the Commission.’”13

The Court rejected two potential 
distinctions between the SEC’s ALJs 
and the special trial judges at issue in 
Freytag: that (1) special trial judges 
have stronger powers to enforce dis-
covery orders and punish violations 
thereof, and (2) the Tax Court’s rules 
explicitly defer to special trial judge 
fact-finding.14 In the majority’s view, 
neither was a necessary condition 
for officer status, and both also are 
largely true of SEC ALJs as well.15

Turning to the question of remedy, 
the Court observed that “the ‘appro-
priate’ remedy for an adjudication 
tainted with an appointments violation is a new ‘hear-
ing before a properly appointed’ official.”16 Such official, 
the majority clarified, cannot be the ALJ who already 
has heard the case “even if he has by now received 
(or receives sometime in the future) a constitutional 
appointment” because the ALJ “cannot be expected to 
consider the matter as though he had not adjudicated 
it before.”17 Having adopted this remedy, the Court 
refused to address whether the SEC cured the constitu-
tional deficiency by “issu[ing] an order ratifying the prior 
appointments of its ALJs.”18

Justice Thomas, joined by Justice Gorsuch, wrote a 
separate concurrence. While agreeing with the majority 
that the case was indistinguishable from Freytag, Justice 

Thomas would have clarified what is necessary to ren-
der someone “an officer of the United States.”19 In Justice 
Thomas’s view, the term should “encompass all federal 
civil officials who perform an ongoing, statutory duty—
no matter how important or significant the duty.”20

Justice Breyer concurred and dissented in part. 
Although he agreed that the SEC’s ALJs were improp-
erly appointed, he would have rested the decision on 
statutory grounds; the Administrative Procedure Act 
(APA), he wrote, does not permit the SEC to delegate 
to its staff the power to appoint ALJs.21 Justice Breyer 
also expressed concern about the implications of the 
majority’s holding as to the constitutionality of the “for 
cause” removal protections that Congress provided 
for ALJs.22 Justice Breyer (joined by Justices Ginsburg 

and Sotomayor) also dissented as 
to the remedy and would have per-
mitted the same ALJ (once properly 
appointed) to rehear the case at 
issue.23 Justice Sotomayor, joined 
by Justice Ginsburg, dissented, and 
would have held that the ALJs are not 
“officers” within the meaning of the 
Appointments Clause.24

Lucia’s Effect on Federal Agencies

The Supreme Court’s decision will 
have broad implications across fed-
eral agencies. Although the decision 
was notionally limited to the SEC, the 
Court’s description of the functions 
performed by the SEC’s ALJs would 
apply to virtually all the ALJs engaged 
by the federal government. These 
ALJs similarly preside over adversarial 
hearings, taking testimony, receiv-
ing evidence, examining witnesses, 
compiling the administrative record, 
regulating the parties’ conduct, and 
enforcing their orders through appro-
priate sanctions.25 Notably, the fact 
that the federal agency retains the 

power to review and override the ALJs’ decisions is not 
sufficient to render them the agency’s employees.26 By 
deciding the case in the context of the SEC—an inde-
pendent federal agency—the Court effectively ensured 
that its ruling will apply across both independent fed-
eral agencies and federal agencies housed within the 
Executive Branch; there is no principled distinction 
between the functions performed by the ALJs within the 
two types of agencies. The Court’s opinion effectively 
requires each federal agency or independent com-
mission that uses ALJs to conduct hearings and issue 
decisions or recommendations to ensure that their ALJ 
appointments comply with the Appointments Clause.

This requirement raises two more specific questions. 
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Appointments 

Clause objections 

may be barred in 

pending litigation.

First, who must appoint the ALJs within each agency, 
particularly where the agency has a different status or 
structure than the SEC? Second, what is the appropriate 
remedy in cases in which the ALJs whose appointments 
did not comply with Lucia already have rendered a 
decision, particularly with respect to remedial options 
the Court declined to resolve? 

The SEC

The agency most directly affected by Lucia of course is 
the SEC itself. During the pendency of the case, the SEC 
sought to obviate the constitutional question by issu-
ing an order ratifying all prior ALJ appointments (which 
were made by the SEC’s staff).27 The Supreme Court 
declined to address the validity of the SEC’s ratification 
or whether it cured the constitutional 
defect in the ALJs’ appointments.28 In 
particular, the Court did not indicate 
whether an ALJ whose appointment 
has been so ratified may continue 
to preside over ongoing proceed-
ings and issue a decision. The SEC 
argued that the ratification was suffi-
cient,29 but the APA suggests that the 
ALJ must be properly appointed at all 
stages of the proceeding.30 

As a further effort to mitigate the 
constitutional problem during the 
pendency of Lucia, the SEC ordered 
all ALJs to reconsider the record in 
proceedings that remained ongoing 
and in which no initial decision had 
issued.31 It remains an open question, 
however, whether such reconsidera-
tion would satisfy Lucia’s remedial 
requirement. Prior to Lucia, several 
circuit courts held that a subsequent 
ratification may cure a potential 
Appointments Clause problem.32 On 
the other hand, Lucia suggests that 
the proper remedy is a new hearing 
before a properly appointed ALJ, not 
merely reconsideration by a (now-ratified) ALJ.33 The 
Lucia decision involved an already concluded proceed-
ing in which the presiding ALJ “has already both heard 
[the] case and issued an initial decision on the merits” 
and thus could not have been “expected to consider the 
matter as though he had not adjudicated it before.”34 
An ongoing proceeding in which the ALJ has not yet 
heard all the evidence and made up his mind is differ-
ent and could provide a principled distinction enabling 
those proceedings to continue before the same ALJs. 
Nonetheless, in the wake of Lucia, the SEC ordered that 
respondents in proceedings currently pending before 
an ALJ or the Commission “be provided with the oppor-
tunity for a new hearing before an ALJ who did not 

previously participate in the matter.”35 The SEC also 
remanded all proceedings pending before the Commis-
sion, vacated any prior opinions issued in those matters, 
and ordered the newly assigned ALJs to reconsider the 
record without giving weight to or presuming the cor-
rectness of any prior opinions or rulings issued.36 

Another consideration may limit the number of Lucia-
based challenges in the SEC and other federal agencies. 
As the Supreme Court emphasized, the petitioner in 
Lucia timely raised his objection to the ALJ’s appoint-
ment and properly preserved that issue throughout the 
proceeding.37 Unless they timely raised a similar objec-
tion, then, litigants in pending cases may be barred from 
raising an Appointments Clause objection (depend-
ing on the stage of their proceeding), and litigants in 

already-concluded cases may have 
waived that challenge.38 The Freytag 
Court, however, held that untimely 
raised constitutional claims still may 
be considered when they implicate 
“the strong interest of the federal 
judiciary in maintaining the constitu-
tional plan of separation of powers.”39 
Thus, it is possible that some courts 
may entertain such a challenge even 
if not fully preserved below.

The Commodity Futures Trading 

Commission

The Commodity Futures Trad-
ing Commission (CFTC) previously 
employed ALJs but now employs 
only one “Judgment Officer.”40 The 
CFTC recently issued an order (prior 
to the Lucia decision) ratifying the 
prior appointment of the Judgment 
Officer and stating that the Judg-
ment Officer is not an ALJ,41 but that 
is not determinative of whether the 
Judgment Officer is an officer for 
Appointments Clause purposes under 
Lucia.

If the Judgment Officer is an officer, he must be 
constitutionally appointed. The CFTC’s order arguably 
accomplished this purpose, subject to the same cave-
ats that accompany the SEC’s ratification order. As noted 
above, it is questionable whether reconsideration by the 
same Judgment Officer after ratification would satisfy 
Lucia’s remedial requirement. In the CFTC context, how-
ever, no other Judgment Officer is available to rehear 
the proceeding, so a court may apply the “rule of neces-
sity” to permit such reconsideration.42 Alternatively, 
a court may hold that the CFTC itself can rehear the 
case—one of the remedial options suggested in Lucia.43 
Depending on the nature of the proceeding, however, 
that remedy may present logistical issues for the agency, 
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FERC is a 

“Department” 

and may retain 

ALJ appointment 

authority.

since it would require the entire Commission to hear 
evidence, conduct direct fact-finding, and regulate the 
proceeding’s conduct. The CFTC also potentially could 
delegate the rehearing to a single commissioner,44 but 
such an approach could create due process concerns 
in the event that that decision is appealed to the larger 
Commission (of which the presiding commissioner is a 
member) unless that commissioner recuses himself from 
the appeal.45

The Federal Energy Regulatory Commission

The Federal Energy Regulatory Commission (FERC) 
relies heavily on its 13 ALJs,46 who are appointed by the 
FERC chairman.47 FERC ALJs conduct hearings, adminis-
ter oaths, rule on evidence, conduct discovery, and rule 
on motions.48 The full Commission 
may review initial FERC ALJ decisions 
before they become final Commis-
sion decisions, but an initial ALJ 
decision can become a final Commis-
sion decision (without Commission 
review) after the time provided for 
Commission review expires if (1) no 
participant files an exception to the 
decision, and (2) the Commission does 
not itself initiate review of the deci-
sion.49 Generally, however, within 
30 days of the issuance of an ini-
tial decision, participants file with the 
Commission exceptions to the initial 
decision, which the Commission then 
considers in its review of the initial 
decision.50 After completing its review, 
the Commission issues a final decision. 

Two additional factors not pres-
ent in Lucia complicate FERC’s ALJ 
appointments. First, it is an open ques-
tion whether FERC, as an independent 
commission housed within the U.S. 
Department of Energy, qualifies as a 
“Department” within the meaning of 
the Appointments Clause. Second, if 
FERC is a “Department” for those purposes, it is question-
able whether FERC may vest the appointment power with 
its Chairman, as opposed to the full Commission.

As to the first question, FERC is defined as an “inde-
pendent agency” that is statutorily housed “within the 
Department” of Energy.51 An argument therefore may 
exist that FERC does not qualify as a “Department” 
under the Appointments Clause because it is contained 
within another department of the Executive. If so, then 
the power to appoint inferior FERC officers would reside 
with the Secretary of Energy, rather than FERC Com-
missioners or FERC’s Chairman. Yet Congress expressly 
designated FERC an independent agency and provided 
that FERC’s decisions “shall be final agency action . . . 

and shall not be subject to further review by the Sec-
retary or any officer or employee of the Department.”52 
This suggests that FERC, as an independent agency, 
qualifies as a “Department,” such that ALJ appointment 
authority resides with FERC.

In determining who constitutes the “Head of Depart-
ment” in the context of independent agencies, the Lucia 
Court followed Free Enterprise Fund, which held that 
because an independent commission’s “powers . . . are 
generally vested in the Commissioners jointly, not the 
Chairman alone,” the full commission is the “Hea[d]” 
of a “Departmen[t]” for purposes of the Appointments 
Clause.53 Thus, a court could conclude that the FERC 
Chairman lacks the power to appoint ALJs because such 
power is vested in the full Commission, not the Chair-

man alone. On the other hand, the 
FERC Chairman has express statutory 
authority to make such appointments 
as part of his overall responsibility 
over executive and administrate opera-
tion of the agency,54 and a court may 
conclude that within FERC’s specific 
statutory design, its Chairman acts as 
the “Head of Department” for Appoint-
ments Clause purposes.55 At least one 
district court already has confronted 
this argument, but it did not decide 
the issue.56

The Nuclear Regulatory Commission 

Members of the Atomic Safety and 
Licensing Board Panel (Panel) conduct 
hearings for the Nuclear Regulatory 
Commission (NRC) regarding con-
tested issues that arise in the course 
of licensing and enforcement pro-
ceedings.57 The NRC appoints Panel 
members pursuant to its statutory 
authority.58 The Panel, which has no 
fixed number of positions, currently 
includes 26 administrative judges (11 
full-time and 15 part-time) who are 

lawyers, engineers, and scientists.59 These administrative 
judges typically serve in various proceedings as either 
single presiding officers or on three-member panels (gen-
erally chaired by a lawyer) selected from the larger Panel 
established by the Commission.60 Much like FERC, the 
NRC may review decisions of these presiding officers and 
panels, but their decisions will constitute final NRC action 
within 40 days after issuance unless a party petitions the 
Commission for review or the Commission takes review 
sua sponte.61

Given the NRC’s structure, it is unlikely that the Lucia 
decision will significantly impact the NRC or its Panel 
operations.62 The Commission, which likely qualifies as 
the “head” of the NRC, directly appoints Panel members.63 
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Lucia appears to  

have had  

little impact  

on the EPA.

Although the NRC characterizes Panel members as 
“employees,” the APA and NRC regulations grant them 
independence from the NRC and require that they remain 
at arm’s length from the NRC to avoid the appearance of 
a conflict of interest.64 Further, Panel members have deci-
sional authority similar to that of ALJs in other agencies 
whom the Court has deemed “inferior Officers” (including 
SEC ALJs); they may, for example, preside over eviden-
tiary and other hearings and issue written decisions, 
which are then subject to appeal to and review by the 
Commission.65 Accordingly, Panel members likely would 
qualify as constitutionally appointed “inferior Officers” 
under the Appointments Clause. 

The Federal Communications Commission

In recent years, the Federal Com-
munications Commission (FCC) has 
moved away from formal adjudi-
catory procedures and has instead 
turned almost exclusively toward 
informal rulemaking and adjudica-
tion.66 The agency currently has just 
one ALJ whose duties include pre-
siding over hearings during which 
testimony is received in evidence and 
witnesses are cross-examined.67 At the 
conclusion of a proceeding, the ALJ 
issues an initial decision, which may 
be appealed to the larger Commis-
sion.68 Because the Commission itself 
appoints ALJs, and because the FCC 
rarely employs the formal ALJ adju-
dication process, Lucia probably will 
have minimal impact upon the FCC. 

The Environmental Protection Agency

The Environmental Protection Agency 
(EPA) currently employs three ALJs69 
appointed by the head of the depart-
ment (the EPA Administrator).70 Like 
SEC ALJs, EPA ALJs have significant 
authority; they may take affidavits, 
examine witnesses, order parties to produce documents, 
admit or exclude evidence, hear and decide questions of 
fact and law, and issue subpoenas.71 An EPA ALJ’s deci-
sion will contain findings of fact, conclusions regarding 
all material issues of law or discretion, and, if appropri-
ate, a recommended civil penalty assessment, compliance 
order, corrective action order, or a permit action.72 An 
ALJ’s decision becomes final within 45 days of service to 
the parties unless a party appeals the decision to EPA’s 
Environmental Appeals Board (EAB) or the EAB elects to 
review the ALJ’s decision on its own initiative.73

Given this arrangement, the Lucia decision appears 
to have had little impact upon the EPA. Indeed, an 
EPA spokesman recently stated that “thus far the Lucia 

decision has not had any impact on the operations of 
EPA’s Office of Administrative Law Judges or the Envi-
ronmental Appeals Board.”74 

The Consumer Financial Protection Bureau

The Consumer Financial Protection Bureau (CFPB) 
employs ALJs to preside over administrative adjudica-
tions when the CFPB alleges a violation of a consumer 
protection statute.75 The CFPB describes the ALJ role as 
“similar to that of a trial judge.”76 The CFPB modeled its 
Rules of Practice for Adjudication Proceedings upon the 
SEC’s Rules of Practice,77 and an ALJ conducting a CFPB 
administrative adjudication has authority similar to that 
of an SEC ALJ.78 Accordingly, a CFPB ALJ likely would 
qualify as an “Officer” under the Appointments Clause.

The CFPB currently has just one 
ALJ79 and is led by a single Director 
appointed by the President and con-
firmed by the Senate.80 If CFPB ALJs 
are “Officers” under the Appoint-
ments Clause, then Lucia would 
require that the Director, as the 
“head” of the CFPB81 (or the Pres-
ident or a court of law) appoint 
them. That said, it is unclear whether 
the CFPB constitutes a “Depart-
ment” because the CFPB, like FERC, 
is housed within another agency: 
the Federal Reserve.82 If the Fed-
eral Reserve, and not the CFPB, is 
the “Department” for Appointment 
Clause purposes, then the power 
to appoint inferior CFPB officers 
(including ALJs) would reside with 
the Chair of the Federal Reserve, not 
the CFPB Director. The CFPB does 
have significant independent author-
ity, however, including the power 
to “implement[] the Federal con-
sumer financial laws through rules, 
orders, guidance, interpretations, 
statements of policy, examinations, 

and enforcement actions,”83 as well as significant auton-
omy, including freedom from the Federal Reserve’s 
“interven[tion] in any matter or proceeding before 
the Director” and the discretion to “appoint, direct, or 
remove any officer or employee of the [CFPB].”84 The 
Federal Reserve may not approve or review orders of 
the CFPB.85 These factors, together with Congress’s 
characterization of the CFPB as an “independent 
bureau” and “Executive agency,”86 suggest that the 
CFPB likely qualifies as a “Department.” 

Conclusion and Further Considerations

The Supreme Court decision’s most immediate impact 
will be on the method of ALJ appointments by 
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independent agencies and the outcome (and potential 
reconsideration) of proceedings conducted before ALJs 
whose initial appointments did not comply with Lucia’s 
requirements. The Court’s decision, however, potentially 
raises additional issues that could significantly affect the 
work of federal agencies. 

First, in the aftermath of Lucia, agencies may decide 
to make further changes to the ALJ appointment pro-
cess. One such change already occurred on July 10, 
2018, when President Trump issued an Executive Order 
excepting administrative law judges from the com-
petitive service, citing Lucia as part of the rationale 
for the new policy.87 ALJs previously were appointed 
through a complex process that included a set of eli-
gibility requirements and examination administered by 
the Office of Personnel Management (OPM). The new 
Executive Order adds ALJs to the list of exempted civil 
service positions, which enables federal agency heads to 
appoint them directly, without relying on the competi-
tive OPM process.88

Second, the majority’s opinion in Lucia leaves open 
the question of whether other federal agency per-
sonnel similarly may be considered “inferior Officers” 
subject to Appointments Clause requirements. The 
Court declined to further elaborate on the meaning of 
the “significant authority” criterion used to determine 
the demarcating line between “officers” and federal 
employees. Other federal agency personnel issue rules 
and regulations that impose standards of conduct on 
private companies and individuals, and courts may find 
that such rulemaking activity constitutes an exercise of 
“significant authority,” triggering Appointments Clause 
requirements. Indeed, the separate concurrence by Jus-
tices Thomas and Gorsuch suggests that a wider range 
of federal agency personnel should be considered 
“officers” within the meaning of that provision. Regu-
lated individuals and companies therefore are likely to 
raise Appointments Clause claims in future regulatory 
proceedings.

Third, the Lucia Court ordered new hearings by dif-
ferent, properly appointed ALJs (or the Commission) 
as a remedy, but it remains an open question whether 
in practice these new hearings will involve meaning-
ful reconsideration of the laws and facts at issue, or 
whether the new ALJs simply will rubber-stamp the 
decisions of their predecessors. If the latter occurs, the 
assignment of a new hearing officer may not afford an 
adequate remedy for the constitutional defect.

Fourth, the Court declined to address whether the 
Appointments Clause imposes limitations on the removal 
requirements for ALJs. As Justice Breyer observed in 
his concurrence, the Court’s prior Free Enterprise Fund 
precedent may suggest that as “inferior Officers,” ALJs 
must be removable at will. This issue, too, could serve 
as a basis for further challenges in regulatory proceed-
ings conducted by the ALJs.  inf 
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