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Securities and Exchange Commission Adopts 
Expansion of Cross-Border Exemptions  
BY SCOTT R. SAKS, CARL R. SANCHEZ, DEYAN SPIRIDONOV, KENJU WATANABE, CLAUDIA SIMON AND 
REBECCA A. BROPHY 

On September 19, 2008, the United States 
Securities and Exchange Commission (the “SEC”) 
issued a release adopting the final rules (the 
“2008 Rules”) that apply to cross-border tender 
offers, business combinations and rights 
offerings (the “2008 Release”).1 The 2008 Rules 
reflect the first major SEC rulemaking in this 
area in almost nine years, and, in many 
instances, codify existing interpretive positions 
and exemptive orders previously articulated by 
the Staff of the SEC in the cross-border area. 
The purpose of the rule changes is to further 
address conflicts between U.S. and non-U.S. 
regulation in order to expand and enhance the 
utility of the current cross-border exemptions for 
business combinations and rights offerings and 
to encourage the inclusion of U.S. target security 
holders in cross-border transactions on the same 
terms as non-U.S. target security holders. 

In addition, the SEC reiterated interpretive 
guidance provided in its proposing release. The 
interpretive guidance relates to the ability of 
bidders in tender offers to waive or reduce the 
minimum tender condition without providing 
withdrawal rights and the application of the all-
holders provisions of the tender offer rules to 
foreign target security holders in transactions 
subject to U.S. equal treatment provisions. The 
SEC also stated that it will view with skepticism, 
exclusionary tender offers for securities of 

foreign private issuers2 that trade on a U.S. 
exchange particularly where U.S. holders are 
necessary to meet the minimum acceptance 
condition in the tender offer and will scrutinize to 
a greater extent the measures put in place by 
participants in such transactions to avoid contact 
with the U.S. and the use of U.S. jurisdictional 
means. Finally, the SEC provided interpretive 
guidance regarding the availability of vendor 
placement procedures for exchange offers. 

The 2008 Rules also permit foreign institutions 
to report on Schedule 13G to the same extent as 
their U.S. counterparts, subject to certain 
conditions, and expand the definition of 
beneficial ownership in the SEC’s Section 16 
rules to include those foreign institutions. In 
addition, the 2008 Rules mandate the electronic 
filing of all Forms CB and Forms F-X filed in 
connection with a Form CB. 

The 2008 Rules will become effective on 
December 8, 2008. The interpretive guidance 
contained in the 2008 Release became effective 
on October 9, 2008. 

As a result of the rule changes, we believe 
that participants in cross-border tender 
offers, business combinations and rights 
offerings will find it easier to comply with 
U.S. securities laws. In those situations 
where they seek to exclude U.S. persons, 
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however, participants will be required to 
exercise greater care in ensuring that 
procedures are put in place to avoid 
triggering the use of U.S. jurisdictional 
means. 

Background  

On October 22, 1999, the SEC adopted a series 
of exemptions (the “1999 Rules”) from its 
generally applicable tender offer and registration 
requirements for cross-border transactions 
involving non-U.S. target companies or issuers 
with limited U.S. ownership.3 The 1999 Rules 
provide two tiers of relief, based broadly on the 
level of U.S. interest in a transaction, measured 
by the percentage of securities of the target or 
issuer beneficially owned by U.S. persons.  

Where U.S. persons hold no more than 10% of a 
foreign private issuer’s securities, the Tier I 
exemption provides broad relief from most of the 
U.S. tender offer rules and Rules 801 and 802 
promulgated under the U.S. Securities Act of 
1933 (the “Securities Act”) provide an exemption 
from the registration requirements of Section 5 
of the Securities Act for the issuance of 
securities by the foreign private issuer in rights 
offerings, exchange offers and business 
combinations. Under Tier I, transactions are 
exempt from: (i) most filing, dissemination and 
procedural requirements of the U.S. Securities 
Exchange Act of 1934 (the “Exchange Act”) 
governing tender offers; and (ii) the heightened 
disclosure requirements of Rule 13e-3 under the 
Exchange Act for bidders in “going-private” 
transactions (in general terms, the purchase of a 
U.S.-listed company by an affiliate of the 
company that results in the company becoming 
delisted or deregistered).  

The Tier II exemption provides targeted relief 
from certain U.S. tender offer rules, such as the 
prompt payment, extension and notice of 
extension requirements mandated by Regulation 
14E under the Exchange Act. Transactions are 
eligible for Tier II relief where U.S. persons hold 
between 10% and 40% of the subject securities.  

The 2008 Rules expand and refine the 
accommodations afforded to cross-border 
transactions by the 1999 Rules, but retain the 
basic two-tier structure and threshold U.S. 
ownership percentages that were established by 
the 1999 Rules. The most significant changes are 
summarized below. 

Changes in Calculating Beneficial 
Ownership of U.S. Persons 

Time Periods 

Because the exemptions from the U.S. securities 
laws afforded to cross-border transactions 
depend on U.S. ownership levels and due to the 
significantly different treatment based on such 
levels, the method for calculating the percentage 
of U.S. ownership of a target’s or issuer’s 
securities is of paramount importance. The rules 
for calculating percentage of U.S. ownership 
address the determination of beneficial 
ownership, the period of time in which U.S. 
beneficial ownership is to be calculated, and in 
making such calculation, when the bidder or 
issuer must “look-through” information on 
holders of record (such as broker-dealers) to 
determine the underlying beneficial holders. 

Under the 1999 Rules, in a negotiated deal, 
bidders were required to calculate percentage 
ownership as of a set date on the 30th day 
before commencement of a tender offer or 
before the solicitation of shareholders for a 
business combination made other than by a 
tender offer. This strict timing requirement has 
caused a number of difficulties, including, among 
other things, the fact that: (i) it can take longer 
than 30 days to calculate ownership 
percentages; (ii) in some jurisdictions calculating 
ownership as of a fixed date is impossible; (iii) 
when the announcement is more than 30 days 
before commencement of the transaction, the 
percentage of U.S. ownership can be affected by 
the public announcement; and (iv) when the 
look-through analysis needs to be conducted 
before the announcement, the confidentiality of 
the transaction can be compromised.  
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The 2008 Rules provide greater flexibility with 
respect to the relevant timeframe for calculating 
beneficial ownership. Under the 2008 Rules, 
instead of requiring the calculation to be made 
as of the 30th day before commencement, 
ownership may be calculated as of any date no 
more than 60 days before and no more than 30 
days after the public announcement of the 
transaction and, where bidders need more time 
and are unable to conduct the look-through 
analysis within that 90-day period, a date within 
120 days before the public announcement may 
be used.4 This marks a significant change from 
the current rules since in many cross-border 
transactions, the public announcement of the 
transaction will occur prior to the formal 
commencement of the transaction. For these 
purposes, the SEC considers “public 
announcement” to be any oral or written 
communication by the acquiror or any party 
acting on its behalf reasonably designed to 
inform or that has the effect of informing the 
public or security holders in general about the 
transaction. 

Exclusion of 10% Beneficial Owners 

Another significant change in the calculation of 
U.S. beneficial ownership is that the revised 
rules no longer require that individual holders of 
more than 10% of the subject securities be 
excluded from the calculation of U.S. beneficial 
ownership.5 Although the SEC did not propose 
this change in the proposing release, it did solicit 
comment on it. We believe this change will 
have a significant impact on the number of 
cross-border transactions that will now be 
eligible for exemptive relief under Tiers I 
and II and Rules 801 and 802 since many 
foreign private issuers have shareholders 
holding large blocks of their equity 
securities and we have found that the 
exclusion of 10% holders has historically 
resulted in many cross border transactions 
failing to qualify for such exemptive relief. 
It should be noted, however, that the SEC has 
retained the requirement in the existing rules 
that securities held by the acquiror are still 
excluded from both the numerator and the 

denominator in calculating U.S. beneficial 
ownership. 

The SEC notes that this added flexibility in 
calculating the percentage of U.S. ownership will 
facilitate the use of the exemptions, reduce the 
burden of determining eligibility and allow 
parties to a business combination transaction to 
determine and inform the markets of the 
treatment of U.S. security holders at an earlier 
stage in the process.  

Alternate Test 

Where a bidder is “unable” to conduct the look-
through analysis described above, the 2008 
Release adopts an alternate test based on 
relative U.S. trading volume for use in all non-
negotiated transactions, as well as in limited 
circumstances in negotiated transactions and 
issuer tender offers. Whether a bidder is 
“unable” to use the first look-through test will 
depend on the facts and circumstances, but may 
not be based solely on cost and timing. The 2008 
Release provides a non-exhaustive list of 
situations that justify the use of the alternate 
test, including where: (i) security holder lists are 
generated only at fixed intervals during the year 
outside of the range specified in the 2008 Rules 
and are otherwise not available (unless the 
acquiror has access to more current 
information); (ii) the subject securities are in 
bearer form; (iii) local law forbids nominees from 
disclosing information about the beneficial 
owners on whose behalf they hold subject 
securities and this local law prohibition extends 
to the country of residence of the beneficial 
owners of the subject securities; and (iv) the 
business combination transaction is non-
negotiated (i.e., hostile).  

The alternate test incorporates elements from 
the “hostile presumption”6 for non-negotiated 
transactions and allows a bidder to rely on the 
average daily trading volume of the subject 
securities in the U.S. relative to worldwide 
trading volume, over a 12-month period ending 
no more than 60 days before the announcement 
of the transaction. The alternate test is not 
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available if the issuer’s public filings indicate that 
U.S. holders hold more than the U.S. ownership 
limit for the applicable exemption, or the bidder 
otherwise “knows or has reason to know” of 
such ownership levels. An offeror is deemed to 
have “reason to know” information about U.S. 
ownership of the subject class that appears in 
any filing with the SEC or any regulatory 
authority in the issuer’s home country or (if 
different) the jurisdiction in which its primary 
trading market is located, which for this purpose 
includes filings made by parties other than the 
issuer reporting beneficial ownership. In 
addition, an offeror is deemed to have “reason to 
know” information about U.S. ownership 
“available from the issuer or obtained or readily 
available from any other source that is 
reasonably reliable,” which includes information 
that is publicly available from sources reasonably 
accessible to the issuer or acquiror at no or 
limited cost. Other sources of information of 
which the acquiror will be deemed to have 
knowledge under the revised rules include, but 
are not limited to, third party information 
providers and other advisors engaged by the 
parties to the transaction that may have 
provided information about U.S. ownership. The 
SEC did state, however, that the rule changes do 
not require that the parties engage such third 
parties in order to qualify for eligibility. 

The revised rules also require that there be a 
“primary trading market” for the subject 
securities in order for the acquiror in a 
negotiated transaction to rely on the alternate 
test as a result of being unable to conduct the 
look-through analysis. The definition of “primary 
trading market” is the same as that used by the 
SEC in its foreign private issuer deregistration 
and Rule 12g3-2(b) registration exemption rules 
and means that at least 55% of the trading 
volume in the subject securities takes place in a 
single, or no more than two, foreign 
jurisdiction(s) during a recent twelve-month 
period. In addition, if the trading of the subject 
securities occurs in two foreign markets, the 
trading in at least one of the two markets must 

be larger than the trading in the United States 
for that class. 

While we believe the use of the alternate 
test will continue to prove beneficial for 
acquirers in non-negotiated transactions, 
we think it will find significantly less use in 
negotiated transactions and rights offerings 
since bidders and issuers will have more 
difficulty in establishing their inability to 
conduct the look through analysis. 

Rights Offerings, Exchange Offers and Business 
Combinations pursuant to Rules 801 and 802 

The SEC adopted similar changes to the method 
of calculating U.S. ownership contained in Rule 
801 under the Securities Act for purposes of the 
exemptions for rights offerings, exchange offers 
and business combinations contained in Rules 
801 and 802 under the Securities Act. The 
calculation of U.S. ownership for rights offerings, 
however, must be made as of a date no more 
than 60 days before and 30 days after the record 
date for the rights offering, rather than the date 
of public announcement as is the case for 
business combinations. In addition, for business 
combinations conducted under Rule 802, if the 
issuer is unable to calculate U.S. ownership as of 
a date within this time frame, the calculation 
may be made as of the most recent practicable 
date before public announcement, but in no 
event earlier than 120 days before public 
announcement. The SEC also extended the 
ability of issuers in rights offerings to use the 
alternate test for calculating U.S. ownership if 
they are unable to conduct the look-through 
analysis, which had previously only been 
permissible in the case of exchange offers 
conducted by persons other than the issuer or its 
affiliates where the exchange offer is not made 
pursuant to an agreement with the issuer. 

Changes to the Tier I Exemption7 

Under the 1999 Rules, only transactions 
structured as an issuer or third-party tender 
offer under the Tier I cross-border exemptions, 
or as a securities offering made pursuant to Rule 



 

  5 

802 under the Securities Act, were exempt from 
the “going private” disclosure requirements of 
Exchange Act Rule 13e-3. As a result, 
transactions such as cash mergers, compulsory 
acquisitions for cash and schemes of 
arrangement not consummated under these 
rules could have been subject to Rule 13e-3 
even if they otherwise would have been eligible 
for the cross-border exemption from that rule, if 
structured as a transaction eligible for exempt 
treatment under Tier I or Rule 802. The 2008 
Rules expand the Tier I relief to all “going 
private” transaction structures.8 In order to 
qualify for the expanded exemption from Rule 
13e-3, however, a party must meet all of the 
conditions for reliance on Rule 802 or Tier I, 
including the requirement that U.S. security 
holders be treated at least as favorably as 
foreign security holders and the submission of a 
Form CB for affiliated transactions not conducted 
pursuant to Rule 802. 

Changes to the Tier II Exemption  

The changes to the Tier II exemption provided 
for in the 2008 Rules are designed to further 
reduce the regulatory conflicts that commonly 
arise in cross-border transactions and minimize 
the need for individual exemptive and no-action 
relief by the SEC staff.  

Tier II Relief for Tender Offers Subject Only to 
Regulation 14E 

The 2008 Rules codify previous staff 
interpretations that make the Tier II exemptions 
from certain provisions of Regulation 14E 
available for tender offers that would otherwise 
qualify for those exemptions, but for the fact 
that the tender offer as a technical matter is not 
subject to Rule 13e-4 or Regulation 14D, which 
contained the exemptions. The SEC determined 
it would be inconsistent for bidders in tender 
offers subject only to the more basic and limited 
tender offer requirements contained in 
Regulation 14E to be denied the availability of 
the Tier II exemptions, which prior to the 
amendments technically applied only to tender 
offers that were subject to the more extensive 

regulatory protections in Rule 13e-4 and 
Regulation 14D and that qualified for the 
exemptions. 

Tier II Relief for Concurrent U.S. and non-U.S. 
Offers  

Exchange Act Rule 14d-10(a)(1) (the “all-holders 
rule”) requires that all tender offers subject to 
Section 13(e) or 14(d) of the Exchange Act be 
held open to all holders of securities of the 
subject class. Under the 1999 Rules, in a Tier II-
eligible tender offer, the bidder can conduct two 
separate, parallel offers: one made only to non-
U.S. security holders and the other made, on at 
least as favorable terms, only to U.S. security 
holders. This two-offer exception is often 
insufficient, however, when an offer is subject to 
multiple foreign regulatory schemes. To address 
such insufficiencies, the 2008 Rules allow 
multiple offers outside of the U.S. to be made 
simultaneously, so long as the U.S. offer is made 
on terms at least as favorable as the non-U.S. 
offers and is conducted under Tier II.9  

The 2008 Rules also expand the universe of 
security holders who may be included in each 
offer. The existing 1999 Rules specify that a U.S. 
offer conducted under Tier II may be open only 
to U.S. persons. This limitation created problems 
because bidders frequently sought to include all 
holders of American Depositary Receipts 
(“ADRs”), not only U.S. holders, in the U.S. 
offer. The 2008 Rules allow bidders in a cross-
border tender offer conducted under the Tier II 
exemption to make the U.S. offer available to all 
holders of ADRs, including non-U.S. holders.10 
Further, under the 2008 Rules, when a bidder 
conducts concurrent U.S. and non-U.S. offers 
under Tier II, the non-U.S. offer may be open to 
U.S. target security holders if the law of the 
foreign target company’s home jurisdiction 
prohibits the exclusion of any target security 
holders and the risks of U.S. holders 
participating in the non-U.S. offer are fully 
described in the offer materials distributed to 
U.S. persons.11 The 2008 Rules, as was the case 
previously, do not require U.S. investors to 
participate in a non-U.S. offer and any U.S. 
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holder who prefers to tender into the U.S. offer 
in a multi-jurisdiction offer under Tier II is free 
to do so. 

Termination of Withdrawal Rights 
While Counting Tendered Securities 

Rights to withdraw tendered securities after the 
initial offering period has closed are known as 
“back-end” withdrawal rights. Under Rule 13e-
4(f)(2)(ii) and Section 14(d)(5) of the Exchange 
Act, a bidder is required to provide back-end 
withdrawal rights if tendered securities are not 
accepted for payment within a certain date after 
the commencement of a tender offer. The 
requirement to provide back-end withdrawal 
rights may create problems in cross-border 
tender offers due to differences in the tender, 
acceptance and payment procedures between 
U.S. and non-U.S. offers. For example, in a 
number of foreign jurisdictions, shares are 
tendered through multiple intermediaries rather 
than a single agent and, consequently, the 
counting of tendered securities can take longer 
than in the U.S. Under the 2008 Rules, a bidder 
in a Tier II-eligible tender offer may suspend 
back-end withdrawal rights during the counting 
of tendered securities if: (i) the bidder has 
provided an offer period of at least 20 U.S. 
business days; (ii) at the time of discontinuance 
there are no conditions to the offer other than 
the minimum acceptance conditions; and (iii) 
back-end withdrawal rights are only discontinued 
while tendered securities are counted.12  

Subsequent Offering Period Changes  

The 2008 Release makes a number of changes 
to, and provides interpretive guidance on, the 
exemptions applicable to subsequent offering 
periods, largely aimed at resolving conflicts with 
practices in many foreign jurisdictions and 
codifying current exemptive and no-action relief.  

Prior to the 2008 Release, Rule 14d-11 under the 
Exchange Act imposed a maximum time period 
of 20 U.S. business days for a subsequent 
offering period, even though some foreign 
jurisdictions require longer periods. The 2008 

Rules eliminate the maximum time limit for 
subsequent offering periods for tender offers in 
general (not just for Tier II-eligible tender 
offers). In addition, the 2008 Rules amend the 
process for payment for securities tendered 
during subsequent offering periods to allow a 
bidder in a Tier II-eligible tender offer to pay for 
securities tendered in the subsequent offering 
period within 20 business days of the date such 
securities are tendered, rather than immediately 
upon tender.13  

Payment of interest on securities tendered 
during a subsequent offering period in a Section 
14(d) offer is prohibited by Rule 14d-10(a)(2) 
under the Exchange Act (the “best price rule”) as 
well as the requirement under Rule 14d-11(f) 
that the same form and amount of consideration 
be paid in the initial and subsequent offering 
periods. These prohibitions are in conflict with 
the laws of many foreign jurisdictions. Under the 
2008 Rules, bidders in Tier II-eligible tender 
offers can pay interest on securities tendered 
during a subsequent offering period, if required 
under foreign law, without limiting the amount of 
interest that may be paid.14 The SEC did not 
expand this relief to include the payment of 
interest on securities tendered during an initial 
offering period since historically it has not 
frequently been requested to grant such relief. 

In a “mix-and-match” offer, which is common in 
many jurisdictions outside the U.S., target 
security holders are offered a determined 
mixture of cash and bidder securities as 
consideration with the option to elect a different 
proportion of cash and securities. The bidder 
generally determines a maximum amount of 
cash or securities that it will pay or issue in the 
offer. Elections are offset against each other, but 
to the extent that target security holders in the 
aggregate have elected to receive cash or 
securities in excess of the maximum, the 
elections cannot be satisfied in full and are 
prorated. The 1999 Rules prohibit several 
features characteristic of mix and match offers. 
For instance, a bidder may not impose a ceiling 
on the form of consideration offered during a 
subsequent offering period and must offer the 
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same form and amount of consideration to 
security holders who tender into both the initial 
and subsequent offering periods. The 2008 Rules 
facilitate these “mix and match” cross-border 
tender offers, by permitting a ceiling on the form 
of consideration and allowing separate offset 
pools for securities tendered during the initial 
and subsequent offering periods, in each case 
provided that the offer qualifies for Tier II 
relief.15 

Terminating Withdrawal Rights 
Immediately After Reducing or Waiving 
a Minimum Acceptance Condition 

The 2008 Rules now permit bidders in a tender 
offer otherwise qualifying for the Tier II 
exemptions to waive or reduce a minimum 
acceptance condition in the offer without 
providing withdrawal rights if a number of 
conditions, aimed at full disclosure and providing 
advanced notice to target security holders, are 
met. One such condition is that the law or 
practice in the applicable foreign jurisdiction 
does not permit the bidder to provide withdrawal 
rights after the reduction or waiver, as required 
under U.S. law.16 The additional conditions that 
must be met include the following:  

• the bidder must announce that it may 
waive or reduce the minimum 
acceptance condition at least five 
business days before the actual waiver 
or reduction (it is not sufficient to include 
such a statement solely in the initial 
offer materials);  

• the bidder must disseminate the 
announcement through a press release 
and other methods reasonably calculated 
to inform U.S. holders of the possibility 
of a waiver or reduction, which may 
include placing an advertisement in a 
newspaper of national circulation in the 
United States; 

• the press release must state the exact 
percentage to which the minimum 
acceptance condition may be reduced (or 

if it will be waived, rather than reduced) 
and such announcement must be made 
as soon as required under home country 
rules; 

• during the five-day period after the 
announcement of a possible waiver or 
reduction, withdrawal rights must be 
provided;  

• the announcement must advise security 
holders to withdraw tendered securities 
immediately if their willingness to tender 
into the offer would be affected by the 
reduction or waiver of the minimum 
acceptance condition;  

• the procedure for waiving or reducing 
the minimum acceptance condition must 
be described in the offering materials;  

• the offer must remain open for at least 
five business days after the waiver or 
reduction of the minimum acceptance 
condition;  

• all offer conditions are satisfied or 
waived when withdrawal rights are 
terminated;  

• the potential impact of the waiver or 
reduction of the minimum acceptance 
condition is fully discussed in the initial 
offering materials or any supplemental 
materials; and  

• the bidder may not waive or reduce the 
minimum acceptance condition below the 
percentage required for the bidder to 
control the target company after the 
tender offer under applicable foreign law, 
and in any case, may not reduce or 
waive the minimum acceptance condition 
below a majority of the outstanding 
securities of the subject class. 
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Early Termination of an Initial Offering 
Period or a Voluntary Extension of an 
Initial Offering Period  

Exchange Act Rules 13e-4 and 14d-1(d) have 
been amended to codify guidelines set forth in 
existing SEC interpretations to permit early 
termination of an initial offering period or a 
voluntary extension of an initial offering period. 
Under the amendments, early termination of an 
initial offering period or a voluntary extension of 
that initial offering period is allowed if at the 
time the initial offering period ends: (i) the initial 
offering period has been open for at least 20 
U.S. business days; (ii) all offer conditions have 
been satisfied (not waived); (iii) the original 
offer materials adequately discuss the possibility 
and impact of early termination; (iv) a 
subsequent offering period is provided; and (v) 
no termination occurs during any mandatory 
extension period required by U.S. tender offer 
rules.  

Exceptions from Rule 14e-5 for Tier II 
Tender Offers 

Rule 14e-5 under the Exchange Act protects 
investors by prohibiting “covered persons”17 
from purchasing or arranging to purchase any 
subject securities (or securities that are 
immediately convertible into, or exchangeable or 
exercisable for, subject securities) outside of a 
tender offer. This prohibition applies from the 
time of public announcement of the tender offer 
until the offer expires. The application of Rule 
14e-5 to Tier II tender offers was amended by 
the 2008 Rules to codify exemptive letters and 
to allow, subject to certain conditions aimed at 
safeguarding U.S. investors, purchases and 
arrangements to purchase securities of a foreign 
private issuer: (i) pursuant to the non-U.S. 
tender offer for a cross-border tender offer 
where there are separate U.S. and non-U.S. 
offers;18 (ii) by bidders and their affiliates 
outside of the tender offer;19 and (iii) by financial 
advisors outside of a tender offer.20 

 

Expanded Availability of Early 
Commencement 

Under the old rules, the ability to “early 
commence” an exchange offer was available only 
when an exchange offer was subject to Rule 
13e-4 or Regulation 14D. The 2008 Rules also 
expanded the ability of a bidder to “early 
commence” the exchange offer immediately 
upon the filing of the registration statement filed 
to register the bidder’s securities. Specifically, 
the 2008 Rules allow exchange offers, including 
those for domestic target companies, as well as 
foreign private issuers, not subject to Rule 13e-4 
or Regulation 14D, to commence upon the filing 
of the registration statement registering the 
offer, (i) if the bidder provides withdrawal rights 
to the same extent as would be required under 
Rule 13e-4 and Regulation 14D; and (ii) if there 
is a material change in the information provided 
to target security holders, the bidder must 
disseminate revised materials as required under 
Exchange Act Rules 13e-4(e)(3) and 14d-4(d) 
and must hold the offer open with withdrawal 
rights for the minimum time periods specified in 
those rules. No securities may be purchased until 
the registration statement is declared effective. 
We believe it is significant that the SEC 
expanded this relief to domestic target 
companies, and not just to cross-border 
exchange offers conducted under Tier II, as 
it will put exchange offers on a more equal 
footing with cash tender offers and will 
potentially provide bidders and security 
holders increased alternatives. It should be 
noted, however, that as is the case under 
Exchange Act Rule 13e-4 and Regulation 14D, 
“early commencement” is not available for roll-
ups and going-private transactions, which are 
subject to heightened scrutiny under existing 
rules. The 2008 Rules also include an 
amendment to Securities Act Rule 162(b) to 
make it clear that the prospectus delivery 
requirements, including the requirement to 
deliver revised prospectuses and prospectus 
supplements contained in that provision, also will 
extend to offers not subject to Rule 13e-4 or 
Regulation 14D. 
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Beneficial Ownership Reporting by 
Foreign Institutions 

The 2008 Rules also amend Rule 13d-1(b)(1)(ii) 
of the Exchange Act to permit foreign institutions 
that are subject to a foreign regulatory scheme 
substantially comparable to the regime 
applicable to the U.S. institutions listed in 
subparagraphs (A) through (J)21 of that rule to 
report the acquisition of more than 5% beneficial 
ownership on Schedule 13G, rather than the 
more detailed Schedule 13D. In order to avail 
themselves of this relief, foreign institutions are 
required to determine, and certify on Schedule 
13G, that the foreign institution is subject to a 
regulatory scheme substantially comparable to 
the regulatory scheme applicable to its U.S. 
counterparts. In addition to the certification on 
Schedule 13G, the foreign institution is required 
to undertake to furnish to the SEC staff, upon 
request, the information it otherwise would be 
required to provide in a Schedule 13D. As is the 
case with U.S. institutions, the extension of 
Schedule 13G filing eligibility to foreign 
institutions is only available to institutions that 
acquire and hold the equity securities in the 
ordinary course of business and not with the 
purpose or effect of influencing or changing 
control of the issuer, nor in connection with or as 
a participant in any transaction that has such a 
purpose or effect, including any transaction 
subject to Rule 13d-3(b). 

The SEC also adopted a corresponding change to 
Exchange Act Rule 16a-1(a)(1) to include the 
foreign institutions eligible to rely on Rule 13d-
1(b)(1)(ii)(J). Rule 16a-1(a) (1) allows the 
institutions identified in the rule to exclude from 
beneficial ownership calculations the shares they 
hold for the benefit of third parties or in 
customer or fiduciary accounts in the ordinary 
course of business, without the purpose or effect 
of changing control of the issuer, nor in 
connection with or as a participant in any 
transaction that has such a purpose or effect, 
including any transaction subject to Rule 13d-
3(b). Therefore, foreign institutions eligible to 
rely on this rule will no longer be deemed to be 
10% owners subject to Section 16(a) reporting, 

Section 16(b) short-swing profit recovery or 
Section 16(c) restrictions on short sales. 

Interpretive Guidance 

Foreign Target Security Holders and U.S. All-
Holders Requirements 

The SEC provided guidance in the 2008 Release 
on the ability of bidders in offers for U.S. target 
companies to exclude foreign target holders in 
tender offers subject to U.S. all-holders 
provisions. Specifically, the SEC reiterated its 
existing guidance that the all-holders provisions 
in Rules 13e-4(f) and 14d-10 apply equally to 
U.S. as well as non-U.S. target holders and that 
tender offers subject to those requirements must 
be open to all target security holders, and all 
target holders must be treated equally, including 
foreign persons. The U.S. tender offer rules do 
not, however, require the dissemination of offer 
materials outside the United States. 

The SEC declined to adopt a de minimis or other 
exception to U.S. all-holders provisions, but did 
indicate that in special circumstances it would 
consider requests for relief on a case-by-case 
basis, particularly where a bidder can 
demonstrate unusual facts warranting an 
accommodation from the all-holders provisions 
of Rules 13e-4(f) and 14d-10. The SEC has 
granted relief, for example, in situations where 
restrictions exist on the levels of securities of a 
company that may be held by non-U.S. persons. 
Although the SEC believes that such relief will be 
rarely warranted, the SEC noted that in an 
exchange offer where unusual facts require 
relaxation of U.S. all-holders principles, it has 
allowed the bidder to provide a cash alternative 
to foreign target holders in a jurisdiction in which 
securities may not be issued. 

Exclusion of U.S. Target Security 
Holders from Cross-Border Tender 
Offers 

The SEC also provided guidance on the 
circumstances in which bidders in cross-border 
tender offers may avoid triggering U.S. tender 
offer and registration rules. The SEC noted that 
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the amendments contained in the 2008 Rules 
expand the scope of the cross-border 
exemptions and therefore will further limit the 
circumstances under which bidders will exclude 
U.S. target holders because of conflicts between 
U.S. and foreign law or practice. As a result, the 
SEC believes that where the subject class of 
securities is registered under Section 12 of the 
Exchange Act, and particularly where the subject 
securities trade on a U.S. exchange, bidders 
should make every effort to include U.S. holders 
on the same terms as other target security 
holders. The SEC stated that it will view with 
skepticism, exclusionary offers for securities of 
foreign private issuers that trade on a U.S. 
exchange where the participation of those U.S. 
holders is necessary to meet the minimum 
acceptance condition in the tender offer and will 
look closely to determine whether bidders are 
taking reasonable measures to keep the offer 
out of the United States. 

Accordingly, we recommend that 
participants in exclusionary cross-border 
transactions exercise greater care in 
ensuring that procedures are put in place to 
avoid triggering U.S. jurisdictional means 
and regulations. 

The SEC reiterated certain precautionary 
measures that bidders may take to avoid 
triggering the use of U.S. jurisdictional means, 
including: (i) clearly stating in offer materials 
(and the website where they are posted, if any) 
that the offer is not available to U.S. holders; 
and (ii) putting in place measures to ensure that 
tenders are not accepted from, nor securities 
issued (in the case of an exchange offer) to, U.S. 
holders. Such measures may include: (i) 
obtaining adequate information to identify U.S. 
holders in responding to inquiries and processing 
letters of transmittal; (ii) obtaining 
representations from tendering holders, or 
persons tendering on others’ behalf, that the 
investor(s) tendering the securities are not U.S. 
holders; and (iii) taking special care in 
disseminating the cash or securities 
consideration to tendering holders to avoid 
mailing into the United States. The SEC stated 

that a legend or disclaimer stating that the offer 
is not being made into the United States, or that 
the offer materials may not be distributed there, 
in and of itself is not likely to be considered 
sufficient. 

The SEC also warned that it may not be possible 
for bidders to take adequate precautionary 
measures to avoid U.S. jurisdictional means 
where a non-U.S. all-holders requirement does 
not permit a bidder to reject tenders from U.S. 
holders and does not permit statements that the 
offer may not be accepted by U.S. holders. The 
SEC stated that it does not believe the burden 
on bidders to include U.S. holders in cash cross-
border tender offers is significant and that 
whatever litigation risk would be associated with 
inclusion is not greater than is present under 
Tier I. 

The SEC did state that where tenders are made 
by nominees on behalf of U.S. holders, and 
those nominees or holders misrepresent their 
status as U.S. persons in order to participate in 
exclusionary offers, the bidder will not be viewed 
as having targeted the United States so long as 
the bidder has taken adequate measures 
reasonably intended to prevent sale to and 
tenders from U.S. holders and is not otherwise 
on notice. Such notice would include receipt of 
payment drawn on a U.S. bank, provision of a 
U.S. taxpayer identification number or 
statements by the tendering holder that 
notwithstanding a foreign address, the tendering 
holder is a U.S. investor. 

Vendor Placements 

The SEC also included interpretive guidance for 
the use of vendor placement structures in the 
2008 Release. A vendor placement in a cross-
border exchange offer occurs when a bidder 
offers securities to foreign target holders in an 
offer, but establishes an arrangement whereby 
securities that would be issued to tendering U.S. 
target holders are sold offshore by third parties, 
following which the bidder (or third party) remits 
the proceeds of the sale (minus expenses) to 
tendering U.S. target holders. 
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The SEC noted that while the existing cross-
border exemption adopted in 1999 codified the 
ability of bidders in exchange offers conducted 
under Tier I to offer cash to U.S. holders in lieu 
of cash and stock or stock only offered to foreign 
holders, this ability was conditioned on the 
bidder having a reasonable basis to believe that 
the cash offered is substantially equivalent in 
value to the non-cash consideration offered to 
foreign target holders, which is different than in 
a vendor placement because the bidder issues a 
fixed amount of cash directly to U.S. holders. In 
a vendor placement, the amount of the proceeds 
a U.S. person receives depends on the market 
price of the securities sold on their behalf. 

The SEC stated that the staff no longer intends 
to issue vendor placement no-action letters 
regarding the registration requirements of 
Section 5 of the Securities Act. Instead, the 
guidance provided in the 2008 Release, which 
reiterates prior guidance and relief, is intended 
to provide clarity regarding the factors that 
bidders should consider when contemplating the 
use of vendor placements. These factors include: 
(i) the level of U.S. ownership in the target 
company; (ii) the number of bidder securities to 
be issued in the business combination 
transaction as a whole as compared to the 
amount of bidder securities outstanding before 
the offer; (iii) the amount of bidder securities to 
be issued to tendering U.S. holders and subject 
to the vendor placement, as compared to the 
amount of bidder securities outstanding before 

the offer; (iv) the liquidity and general trading 
market for the bidder’s securities; (v) the 
likelihood that the vendor placement can be 
effected within a very short period of time (i.e., 
within a few business days) after the termination 
of the offer and the bidder’s acceptance of 
shares tendered in the offer; (vi) the likelihood 
that the bidder plans to disclose material 
information around the time, or prior to the 
completion, of the vendor placement sales such 
as earnings results, forecasts or other financial 
or operating information; and (vii) the process 
used to effect the vendor placement sales such 
as special selling efforts by brokers or others 
acting on behalf of the bidder. Unless the market 
for the bidder’s securities to be sold through the 
vendor placement process is highly liquid and 
robust and the number of bidder securities to be 
issued for the benefit of U.S. target holders 
relatively small compared to the total number of 
bidder securities outstanding, the SEC believes a 
vendor placement arrangement in a cross-border 
exchange offer would be subject to Securities Act 
registration under Section 5. 

The SEC did state that the staff would continue 
to consider whether vendor placement 
procedures are appropriate and in the best 
interests of U.S. security holders in connection 
with requests for relief from the equal treatment 
provisions of the U.S. tender offer rules in those 
cases where the equal treatment provisions are 
applicable. 
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404-815-2287 
elizabethnoe@paulhastings.com 

Hong Kong 
Neil Torpey 
852-2867-9902 
neiltorpey@paulhastings.com 

Joseph A. Sevack 
852-2867-9920 
josephsevack@paulhastings.com 

Los Angeles 
Robert R. Carlson 
213-683-6220 
robcarlson@paulhastings.com 

Robert A. Miller, Jr. 
213-683-6254 
robertmiller@paulhastings.com 

New York 
Esteban A. Ferrer 
212-318-6444 
steveferrer@paulhastings.com 

Jeffrey J. Pellegrino 
212-318-6932 
jeffreypellegrino@paulhastings.com 

Keith D. Pisani 
212-318-6058 
keithpisani@paulhastings.com 

Vince Pisano 
212-318-6490 
vincepisano@paulhastings.com 

Scott R. Saks 
212-318-6311 
scottsaks@paulhastings.com 

Mark Schonberger 
212-318-6859 
markschonberger@paulhastings.com 

William F. Schwitter 
212-318-6400 
williamschwitter@paulhastings.com 
 
Michael L. Zuppone 
212-318-6906 
michaelzuppone@paulhastings.com 

Orange County 
Stephen D. Cooke 
714-668-6264 
stephencooke@paulhastings.com 

John F. Della Grotta 
714-668-6210 
johndellagrotta@paulhastings.com 

Palo Alto 
Robert A. Claassen 
650-320-1884 
robertclaassen@paulhastings.com 

Paris 
Joel M. Simon 
33-1-42-99-04-45 
joelsimon@paulhastings.com 

San Diego 
Carl R. Sanchez 
858-458-3030 
carlsanchez@paulhastings.com 
 
Deyan Spiridonov 
858-458-3044 
deyanspiridonov@paulhastings.com 

San Francisco 
Jeffrey T. Hartlin 
415-856-7024  
jeffhartlin@paulhastings.com 

Thomas R. Pollock 
415-856-7047 
thomaspollock@paulhastings.com 

Gregg F. Vignos 
415-856-7210 
greggvignos@paulhastings.com 

Shanghai 
Jim Hildebrandt 
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jimhildebrandt@paulhastings.com 
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Kenju Watanabe 
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1 See Commission Guidance and Revisions to the Cross-Border Tender Offer, Exchange Offer, Rights Offerings and 
Business Combination Rules and Beneficial Ownership Reporting Rules for Certain Foreign Institutions, Release Nos. 33-
8957, 34-58597 (Sep. 19, 2008). 

2 A “foreign private issuer” is any foreign issuer except for one (i) which has greater than 50% of its outstanding voting 
securities held of record directly or indirectly by residents of the United States, or (ii) which meets any of the following: (a) 
a majority of its executive officers or directors are U.S. citizens or residents, (b) more than 50% of its assets are located in 
the United States, or (c) its business is administered principally in the United States. Exchange Act Rule 3b-4(c). 

3 See Cross-Border Tender and Exchange Offers, Business Combinations and Rights Offerings, Release Nos. 33-7759, 34-
42054 (Oct. 22, 1999) [64 FR 61382 (Nov. 10, 1999), available at http://www.sec.gov/rules/final/33-7759.htm.] 
4 See new Securities Act Rules 800(h)(6) and (7); Instructions 2 and 2.i. to amended Exchange Act Rules 13e-4(h)(8) and 
(i); and Instructions 2 and 2.i. to amended Exchange Act Rules 14d-1(c) and (d); amended Securities Act Rule 800(h)(1).  

5 See Instruction 3 to amended Exchange Act Rules 13e-4(h)(8) and (i); and Instruction 3 to amended Exchange Act Rules 
14d-1(c) and (d). 

6 The hostile presumption refers to the test under the 1999 Rules used to determine eligibility for the cross-border 
exemptions for non-negotiated transactions only. The 2008 Rules specify that where a transaction is not made pursuant to 
an agreement between the acquiror and the target company (i.e., it is non-negotiated), the acquiror need not conduct a 
look-through analysis. See new Securities Act Rule 800(h)(6) and Instruction 3 to amended Exchange Act Rules 14d-1(c) 
and (d). This is similar to the hostile presumption test for non-negotiated transactions under the 1999 Rules.  

7 In its narrow sense, “Tier I” refers to tender and exchange offers meeting the 10% beneficial ownership test described 
above and exempt pursuant to the cross-border rules and releases from most tender offer requirements under the 
Exchange Act. “Tier I” is often also used, however, to refer to business combination transactions exempt from Section 5 of 
the Securities Act pursuant to Rule 802 promulgated under the Securities Act, which is unavailable unless such 
transactions meet the 10% beneficial ownership threshold. 

8 See amended Exchange Act Rule 13e-3(g)(6).  

9 See amended Exchange Act Rules 13e-4(i)(2)(ii) and 14d-1(d)(2)(ii). 

10 See amended Exchange Act Rules 13e-4(i)(2)(ii) and 14d-1(d)(2)(ii). 

11 See amended Exchange Act Rules 13e-4(i)(2)(ii) and 14d-1(d)(2)(ii). 

12 See new Exchange Act Rules 13e-4(f)(2)(v) and 14d-1(d)(2)(v). 

13 See amended Exchange Act Rule 14d-1(d)(2)(iv). For purposes of this rule only, business days references business days 
in the relevant foreign jurisdiction.  

14 See new Exchange Act Rule 14d-1(d)(2)(vi).  

15 See new Exchange Act Rule 14d-1(d)(2)(viii). 

16 See 2008 Release, pp. 71-73.  

17 Covered persons include: the offeror and its affiliates; the offeror’s dealer-manager and its affiliates; any advisor to the 
offeror and its affiliates or the offeror’s dealer-manager and its affiliates whose compensation depends on completion of 
the offer; any person acting, directly or indirectly, in concert with the foregoing; as well as the target and its affiliates and 
advisors in the context of a negotiated deal.  

18 See new Exchange Act Rule 14e-5(b)(11)(i) through (v). 

19 See new Exchange Act Rule 14e-5(b)(12). 

20 See new Exchange Act Rule 14e-5(b)(12). 

21 Such institutions include: (A) a broker or dealer registered under section 15 of the Exchange Act; (B) a bank as defined 
in section 3(a)(6) of the Exchange Act; (C) an insurance company as defined in section 3(a)(19) of the Exchange Act; (D) 
an investment company registered under section 8 of the Investment Company Act of 1940; (E) an investment adviser 
registered under section 203 of the Investment Advisers Act of 1940 or under the laws of any state; (F) an employee 
benefit plan, or pension fund which is subject to the provisions of the Employee Retirement Income Security Act of 1974 
(“ERISA”) or any such plan that is not subject to ERISA that is maintained primarily for the benefit of the employees of a 



 

 

                                                                                                                                                     
state or local government or instrumentality, or an endowment fund; (G) a parent holding company, provided the 
aggregate amount held directly by the parent, and directly and indirectly by its subsidiaries which are not persons specified 
in Rule 13d-1(b)(ii)(A) through (I), does not exceed one percent of the securities of the subject class; (H) a savings 
association as defined in section 3(b) of the Federal Deposit Insurance Act; (I) a church plan that is excluded from the 
definition of an investment company under section 3(c)(14) of the Investment Company Act of 1940; and (J) a group 
provided that all the members are persons specified in Rule 13d-1(b)(1)(ii)(A) through (I). 
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