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New Regulation Requires Government 
Contractors to Self Report Possible Criminal and 
Civil Violations 
BY KIRBY D. BEHRE AND BRADLEY W. BLOODWORTH 

New Federal Acquisition Regulations require 
Government contractors to disclose certain 
possible violations of federal criminal law and the 
Civil False Claims Act and to implement specific 
internal controls to prevent and detect improper 
conduct.1 The Regulations provide for suspension 
or debarment of Government contractors who 
knowingly fail to meet the disclosure or internal 
control requirements,2 and apply to any contract 
or subcontract greater than $5,000,000 and 
more than 120 days in duration, including 
contracts performed outside the United States 
and contracts for the acquisition of commercial 
items.3 The new requirements are effective 
December 12, 2008, but portions apply to 
ongoing contracts.4 

The new regulations present Government 
contractors with complex legal and business 
obligations and may significantly alter their 
relationship with the Federal Government and 
with their employees. Government contractors 
should audit their existing contracts and modify 
their internal control systems. 

The new regulations require Government 
contractors to “timely” disclose to the 
contracting agency Office of the Inspector 
General whenever the contractor has “credible 
evidence” of a violation of federal criminal law 
involving fraud, conflict of interest, bribery or 

gratuity violations or a violation of the Civil False 
Claims Act.”5 Government contractors must 
disclose such conduct that occurs in connection 
with the award, performance or close-out of a 
Government contract. The disclosure 
requirement remains in effect until three years 
after the final payment on the contract.6 

The regulations do not define what constitutes 
“credible evidence” or “timely” disclosure. 
However, the discussion and analysis of the 
regulations indicate that credible evidence is a 
higher standard than reasonable grounds or 
probable clause.7 The Department of Justice 
Criminal Division recommended this standard 
after discussions with industry representatives.8 
The “credible evidence” standard should help 
clarify “timely” disclosure because it “implies 
that the contractor will have the opportunity to 
take some time for preliminary examination of 
the evidence to determine its credibility before 
deciding to disclose to the Government.”9  

The Civilian and Defense Acquisition Councils 
considered replacing “timely” with a set period of 
time,10 but rejected that approach because a 
Government contractor cannot “knowingly [fail] 
to timely disclose,” until it first determines the 
evidence is credible.11 Nonetheless, Government 
contractors need not “carry out a complex 
investigation,” but rather must take “reasonable 
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steps that the contractor considers sufficient to 
determine that the evidence is credible.”12 
Timeliness for disclosing possible violations 
involving ongoing contracts “can only be 
measured from the time when the requirement 
to disclose the violation came into effect, even if 
credible evidence of the violation was previously 
known to the contractor.”13 

The new regulations also require that 
Government contractors fully cooperate with 
Government agencies responsible for auditing, 
investigating or correcting any violation.14 “Fully 
cooperate” is defined so as to require 
Government contractors to provide “law 
enforcement with information sufficient to 
identify the nature and extent of the offense and 
the individuals responsible for the conduct.”15 
Full cooperation does not appear to require a 
Government contractor to waive its attorney 
client privilege or work product protections.16  

The discussion and analysis notes that, “facts are 
never protected by the attorney-client privilege 
or work product doctrine.17 

The requirement that a contractor fully 
cooperate does not preclude Government 
contractors from continuing internal 
investigations after disclosure. Such a restriction 
would “clearly be at odds with the intent of the 
rule, which encourages compliance program 
investigations.” Government contractors are not 
precluded from defending themselves at any 
proceeding arising from the disclosed violation. 18 
To assist with the investigation or defense, 
Government contractors can indemnify their 
employees’ legal costs.19 State law controls 
indemnification and “just as full cooperation 
cannot mean a company forfeits its attorney-
client privilege, there is no reason to think it 
means employees forfeit their right to 
indemnification from their employers.”20 
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If you have any questions concerning these developing issues, please do not hesitate to contact any of 
the following Paul Hastings, Washington, D.C., lawyers: 

Kirby D. Behre 
202-551-1719 
kirbybehre@paulhastings.com 

Bradley W. Bloodworth 
202-551-1731 
bradleybloodworth@paulhastings.com  
 
E. Lawrence Barcella Jr.  
202-551-1718 
larrybarcella@paulhastings.com 

Timothy L. Dickinson 
202-551-1858 
timothydickinson@paulhastings.com  
 
Scott M. Flicker 
202-551-1726 
scottflicker@paulhastings.com 

Hamilton Loeb 
202-551-1711 
hamiltonloeb@paulhastings.com 
 
William F. Pendergast 
202-551-1865 
billpendergast@paulhastings.com 
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