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Last Chance for Complying with Section 409A: 
Year-End Checklist 
BY J. MARK POERIO, ETHAN LIPSIG, STEPHEN H. HARRIS AND ERIC R. KELLER 

Now is truly the last chance for getting 
employment agreements, severance programs 
and expense reimbursement arrangements into 
compliance with Internal Revenue Code (Code) 
Section 409A. December 31st also is the end of 
a transition period for changing payment 
schedules for benefits payable under these and 
other arrangements that are subject to Section 
409A (“NQDC”). If compliance does not occur by 
December 31st, individuals will be subject to 
accelerated taxation, interest penalties, and a 
20% excise tax on their noncompliant NQDC 
benefits and any compliant NQDC benefits under 
plans of the same type. 

The most troublesome NQDC programs generally 
are: 

• Employment agreements, severance 
agreements and bonus arrangements – 
409A likely applies to payments that vest 
during the year but would be paid more 
than 2.5 months after year-end. 

• Settlement agreements with former 
employees – Some agreements entered 
into between 2005 and now involve 
inadvertent 409A violations (such as 
cashing-out NQDC, or violating 409A’s six-
month delay rule for some severance). 

• Stock awards – Stock options and SARs 
that (i) had an exercise price below fair 
market value when granted, and (ii) first 

vested, or were granted, after 2004, 
normally violate 409A. 

• Deferred compensation plans, SERPs and 
stock plans with deferral features – These 
programs generally are subject to 409A. If 
they have not been amended to comply 
with 409A, they likely will be 
noncompliant. 

If an NQDC arrangement has any of the 
following features, it likely would be Section 
409A noncompliant unless amended before 
2009: 

• The payment time or form is not 
completely fixed, or payment options are 
available. 

• The employer or employee has the 
discretion to accelerate or delay payouts. 

• Severance would be paid for “good 
reason” resignations. 

• Payment would be triggered by 
occurrences, such as: 

– a change in corporate control, 

– the employee’s disability, 

– the employee’s execution of a claims 
release as a condition for collecting 
benefits, or 

– an event unrelated to either the 
employee’s services or the employer’s 
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business activities or organizational goals 
(such as the attainment of a prescribed 
earnings level or completion of an IPO). 

• Reimbursement rights (or post-
employment benefit continuation rights) 
that do not include a time frame within 
which reimbursement requests must be 
made or that impose a maximum 
multiyear limit. 

• Tax gross-ups payable pursuant to golden 
parachute or other provisions. 

• Severance commitments for key employees 
of public companies, unless all severance 
and benefits are paid within 2-1/2 months 
after termination of employment and 
there is no preexisting agreement to pay 
them over a longer period. 

• Post-termination consulting service 
arrangements or promises. 

• Evergreen provisions that automatically 
renew the agreement, if benefits will be 
paid if the agreement is not renewed. 

Conclusion 

It will be too late to fix existing 409A problems 
after 2008 or to alter the time for payment for 
existing NQDC arrangements except as narrowly 
permitted under Section 409A. 

Unless companies are confident that all their 
NQDC arrangements are 409A-compliant, they 
really need to undertake final compliance check 
right now, and take any needed compliance 
steps before year-end. 

   

If you have any questions concerning these developing issues, please do not hesitate to contact any of 
the following Paul Hastings lawyers: 

Los Angeles 
 
Stephen Harris 
213-683-6217 
stephenharris@paulhastings.com 

Ethan Lipsig 
213-683-6304 
ethanlipsig@paulhastings.com 

Washington, D.C. 
 
 
Eric Keller 
202-551-1770 
erickeller@paulhastings.com  
 
J. Mark Poerio  
202-551-1780 
markpoerio@paulhastings.com
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