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New Reporting Requirements for European 
Banks and Securitisation Vehicles 
BY CONOR DOWNEY AND DIEGO SHIN 

As governments and regulators move away 
from the old “light touch” approach to 
financial regulation, substantial volumes of 
new laws and regulations relating to the 
operation of the global financial markets are 
being introduced around the world. One 
important development in the area of 
securitisation that has received relatively little 
attention so far is the exercise by the 
European Central Bank (“ECB”) on 20 January 
20091 of its long-standing right2 to require EU 
securities issuers and financial institutions to 
provide it with financial information as to their 
securitisation activities. Prior to this, the ECB 
only required investments funds (“IFs”) 
resident in the Eurozone to provide this 
information.3 

The new regulations apply to securitisation 
vehicles (referred to as “financial vehicle 
corporations” (“FVCs”)4) and banks (referred 
to as “monetary financial institutions” 
(“MFIs”)) and impose substantial obligations 
to prepare and deliver financial information as 
to their securitisation assets and liabilities. At 
least some uncertainty exists as to the 
meaning and scope of application of the new 
regulations. Furthermore, compliance with 
these new regulations will require the 
commitment of significant additional resources 
and may well cause difficulties for existing 
transactions. 

Securitisation Vehicles or FVCs 

Registration Requirements 

Securitisation vehicles (which are defined as 
entities created by contract, trust or company 

law that have “taken up business” in relation 
to securitisation) must register with the 
relevant national central bank (“NCB”) of the 
Member State in which they are resident by 
the end of March 2009. Any securitisation 
vehicle that “takes up business” after 
24 March 2009 will have to register with its 
relevant NCB within one week of “taking up 
business”. This registration requirement 
applies irrespective of whether the 
securitisation vehicle expects to be subject to 
regular reporting under the ECB Regulation. 

The concept of taking up business is very 
broad and includes the preparatory stages of 
securitisation such as warehousing. Only 
dormant “shelf vehicles” not expected to 
engage in securitisation activity within the 
following six months are considered not to 
have taken up business for this purpose. 

Securitisation vehicles will qualify as FVCs and 
be subject to registration requirements if 
they: 

• have been constituted pursuant to EC 
law or the national law of a Member 
State; 

• are resident in the Eurozone; 

• carry out, or intend to carry out, one or 
more securitisation transaction and are 
insulated from the risk of bankruptcy or 
any other default of the originator; 

• issue, or intend to issue, securities, 
securitisation fund units, other debt 
instruments and/or financial derivatives 
and/or legally or economically own, or 
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may own, assets underlying the issue of 
securities, securitisation fund units, 
other debt instruments and/or financial 
derivatives that are offered for sale to 
the public or sold on the basis of private 
placements; and 

• are not either banks (MFIs) or 
investment funds (IFs). 

Market participants are debating the scope of 
this new concept of FVC. The regulation 
defines FVC by reference to concepts that, 
although widely used in the securitisation 
markets, do no have clear or consistent 
meanings or precise legal definitions. 

The third element of the definition of FVC 
relates to the concept of bankruptcy 
remoteness. Bankruptcy remoteness is a 
rating agency concept and describes a series 
of contractual provisions and practical 
measures that allow the rating agencies, when 
rating securities, to assume at AAA stress 
scenarios that particular entities will not 
become insolvent. The requirements vary 
from jurisdiction to jurisdiction and are not 
always applied consistently in practice. 

Some particular issues with regard to 
bankruptcy remoteness that may cause 
uncertainty in relation to the scope of 
application of the regulations include: 

• Can “recycled” entities that have 
engaged in historic activities be 
bankruptcy remote? The rating agencies 
generally do not accept such entities as 
bankruptcy remote due to the risk of 
contingent liabilities but have made 
exceptions in particular transactions. 

• Can partnerships or trust structures be 
bankruptcy remote? In particular 
jurisdictions where particular steps are 
taken (such as having a bankruptcy 
remote SPV act as general partner for a 
UK LP), such entities can be bankruptcy 
remote. 

• Can wholly owned subsidiaries be 
bankruptcy remote? This varies from 
jurisdiction to jurisdiction depending on 
whether the relevant legal system has a 

doctrine of bankruptcy consolidation or 
piercing the corporate veil. 

• Can entities in jurisdictions with 
relatively untested insolvency laws be 
bankruptcy remote? 

Uncertainty with regard to these and other 
similar points could cause the regulation to 
have varying levels of application in different 
jurisdictions. 

The parties to transactions may also want to 
consider whether existing unrated 
transactions can be modified so that relevant 
entities fall outside the definition of FVC and 
are, therefore, not caught by the reporting 
requirements under the regulation by making 
relatively small changes to the bankruptcy 
remote covenants applicable to such entities. 

In addition, “securitisation” is a notoriously 
nebulous concept. The variety of techniques 
employed and the differing objectives of 
originators makes it practically impossible to 
define the technique precisely. The impact of 
this can be seen in the range of transactions 
that seem to fall within these new concepts of 
FCVs and “taking up business”, which would 
seem to include: 

• unsecured or guaranteed corporate 
bond issues by group finance 
companies; 

• transactions involving intermediate 
securities issues to overcome particular 
legal issues such as listed bond issues 
to avail of the Indofoods safe harbour 
for U.K. withholding tax or FCC 
transactions to allow non-banks to 
acquire interests in French loans; 

• purely private, unrated and unlisted 
transactions involving as few as one 
investor that may well be affiliated with 
the originator; 

• transactions that traditionally have not 
required detailed reporting such as 
short-term financings or highly rated 
commercial paper; and 

• many hedging transactions involving a 
SPV. 
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Another issue that arises in relation to this 
definition is its reference to securitisation 
having the feature of acquisition of assets 
from an originator. The wording on this is very 
general and is sufficiently wide to catch fund-
type vehicles that acquire transferable 
securities or other assets in multiple open-
market transactions. It would also seem 
strange that a transaction in which a SPV uses 
the proceeds of a securities issue to make a 
loan to a third party (as in a U.K. whole of 
business securitisation) would seem to fall 
outside the definition of securitisation. 

Finally, on this definition, it is notable that 
only transactions funded through the issue of 
debt instruments fall within the scope of the 
regulation. Accordingly, SPVs funded by swaps 
or loans are not caught. An interesting 
question is whether particular types of 
securities that are structured to have the 
features of debt for tax or other reasons but 
economically function in ways similar to equity 
will be seen as debt instruments for the 
purpose of the regulation. 

Reporting Requirements 

Subject to any applicable derogations (see 
below), securitisation vehicles that are FVCs 
will be required to commence quarterly 
reporting to the relevant NCB based on 
quarterly data from December 2009. The 
regulation provides that FVCs that take up 
business on or after 1 January 2010 will also 
need to report on a quarterly basis “as far 
back as the original transaction”. This means 
that, for existing deals continuing after 
1 January 2010, the FVC will also need to 
compile all relevant quarterly data 
commencing with the inception of the 
securitisation and report it to the relevant NCB 
at the time it meets its first reporting 
requirements. Similarly, securitisation vehicles 
that become FVCs on or after 1 January 2010 
by reason of the Member State in which they 
are resident becoming part of the Eurozone 
will also have to report all relevant quarterly 
data commencing with the inception of the 
securitisation at the time its first reporting is 
due to the relevant NCB. 

FVCs that are subject to these reporting 

obligations will be required to provide data on 
end-of-quarter outstanding amounts, financial 
transactions and write-offs/write-downs on its 
assets and liabilities on a quarterly basis. The 
relevant NCB will set deadlines applicable to 
FVCs resident in its jurisdiction for submission 
of the quarterly data subject to the relevant 
NCB being obliged to report the positions of 
FVCs resident in its jurisdiction to the ECB by 
the 28th working day following the end of the 
quarter to which the data relates. Reporting is 
required to be conducted in accordance with 
the reporting rules5 laid down in the ECB 
Regulation and relevant national law or, if the 
relevant rules have not yet been transposed 
into applicable national law, any other 
relevant national or international accounting 
standards or practices. 

As such, it would seem that each Member 
State will for each year fix four specific 
quarterly reporting dates for FCVs resident in 
such Member State. However, different FVCs 
will have a wide variety of payment and 
reporting dates depending on the nature of 
their underlying assets and the needs of their 
investors. Furthermore, FVCs may be set up 
to report on a monthly, quarterly or annual 
basis. Presumably Member States will choose 
ECB reporting dates that match the existing 
reporting dates for the greatest possible 
number of FVCs in their jurisdiction. However, 
a considerable number of FVCs are likely to 
have to prepare additional reporting packages 
in respect of different reference periods to 
those required by investors adding, in some 
case, considerable additional workloads to the 
transaction parties and substantial costs for 
investors. 

The information required by the ECB from 
FVCs is in a number of respects significantly 
different from that customarily produced by 
securitisation transactions. In particular, the 
requirement for quarterly valuations of 
financial instruments may be problematic. 
Such valuations seem relatively sensible in the 
context of synthetic securitisations where 
financial instruments would be the principal 
economic asset of the relevant FVCs. 
However, this will be onerous for the many 
securitisation transactions that feature 
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interest rate or currency hedging for ratings 
purposes. Such hedges are expensive to value 
and the valuation process will have to be 
undertaken by specialised experts such as 
investment banks. It may also not be 
practically possible to complete the valuations 
within the quarterly 28th day deadline for 
onward reporting of the information to the 
ECB by the NCBs. 

The FVC will be responsible for meeting its 
relevant reporting obligations. In the absence 
of any term in the existing securitisation 
documents requiring that a FVC’s agent (such 
as an asset servicer) prepare and deliver such 
information as may be required under 
applicable law, the responsibility for meeting 
such reporting obligations will most likely fall 
on the corporate services provider. However, 
corporate services providers will not have 
access to all of the required information, much 
of which will be available only to the asset 
servicer or administrator. Additionally, 
corporate services providers will typically not 
have the expertise, personnel or systems to 
prepare the required information and so will 
have to engage third parties to prepare the 
information on their behalf. As a result, the 
implementation of the regulation will require 
new lines of communication to be created 
between the parties to securitisations and for 
potentially significant costs to be incurred 
impacting returns to junior investors in the 
transactions. Existing securitisations may also 
require some restructuring to allow for the 
exchange of information between the parties 
and reimbursement of expenses. 

Derogations from Reporting Requirements 

The NCBs of the Eurozone Member States 
may grant partial or full derogations from the 
reporting requirements laid out in the ECB 
Regulation, namely: 

• for loans originated by Eurozone banks 
(MFIs) where the relevant MFI continue 
to service the securitised loans;6 

• from all reporting requirements (except 
for continued quarterly reporting of 
end-of-quarter outstanding amount 
data on total assets) if in such Eurozone 
Member State the FVCs that contribute 

to the quarterly aggregated 
assets/liabilities account for at least 
95 per cent. of FVCs’ assets in terms of 
outstanding amounts; and 

• if the information required to be 
reported can be derived from other 
statistical, public or supervisory data 
sources (though the FVC will be 
required to provide the relevant NCB 
with its annual financial statements 
within six months of the end of the 
applicable reference period if such 
statements are not available from public 
sources). 

As can be seen, these derogations are rather 
narrow in their scope and give rise to some 
specific issues. The first derogation would 
seem to put independent loan servicers at a 
significant disadvantage to bank servicers or 
bank-affiliated servicers as FCVs engaging 
independent servicers would not qualify for 
the derogation and would face the extra costs 
and administrative burden of full reporting. 
This situation may give rise to competition law 
issues. 

The second derogation provides that an FVC’s 
reporting obligation may be substantially 
minimised provided that its assets represent 
no greater than 5 per cent. of the aggregate 
assets held by FVCs resident in its Member 
State. It is not clear how this derogation will 
be applied in practice by the relevant NCBs 
and what category of FVCs (if any) will be 
considered eligible to be granted this relief. 
Taken by Eurozone Member State, a large 
number of FVCs would presumably fall under 
the 5 per cent. asset limit in a given year, but 
all such in principle ‘eligible’ FVCs taken as a 
whole may hold in aggregate assets 
representing a significant percentage of 
outstanding FVC assets in that Eurozone 
Member State. 

Finally, the third derogation may be of some 
assistance on securitisation transactions listed 
on stock exchanges. However, stock exchange 
disclosure rules and market conventions as to 
reporting tends to be quite different from the 
information required by this new regulation, 
and the extent to which the ECB and NCBs will 
accept this information remains to be seen. 
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Sanctions 

The regulation sets out the sanctions that the 
ECB may impose on FVCs that fail to comply 
with their registration and reporting 
requirements. 

• An FVC’s failure to register or report 
may be subject to daily penalty not 
exceeding €10,000, with the total fine 
not exceeding €100,000. 

• Incorrect or incomplete reporting or 
such reporting being provided to the 
relevant NCB in a form not complying 
with Regulation 24/2009 may be 
subject to a fine not exceeding 
€200,000. 

• An FVC’s obstruction of the ECB’s and 
the relevant NCB’s supervisory role 
relating to the verification of the 
accuracy and quality of the reported 
information (such as, but not limited to, 
removal of documents and prevention 
of physical access by the ECB/NCB 
required to carry out their verification 
task or compulsory collection) may be 
subject to a fine not exceeding 
€200,000. 

Any fines imposed on an FVC will be in 
addition to the costs of any verification and 
compulsory collection procedures undertaken 
by the ECB and/or the relevant NCB in the 
event that the FVC is in breach of its reporting 
requirements. 

Banks or MFIs 

Definition 

Contemporaneously with the adoption of the 
above-mentioned regulation in relation to 
securitisation vehicles, the ECB also introduced 
new reporting obligations7 for Eurozone 
resident monetary financial institutions (MFIs), 
broadly banks. For the purposes of these 
reporting obligations, MFIs include “resident 
credit institutions” as defined under EC law and 
other resident financial institutions whose 
business is to receive deposits and/or close 
substitutes for deposits from entities other than 
MFIs and, for their own account (at least in 
economic terms), to grant credits and/or make 
investments in securities. MFIs include, among 

others, central banks, credit institutions (being 
entities whose business is to receive deposits 
or other repayable funds, including, in relation 
to the issue of bank bonds, from the public and 
to grant credits for its own account) and other 
resident financial institutions which meet the 
MFI definition irrespective of the nature of their 
business (including money market funds). 

Reporting Requirements 

MFIs will be required to commence reporting 
to their relevant NCB from June 2010. 
Generally the information to be reported will 
consist of monthly stocks relating to the end-
of-month balance sheet and monthly 
aggregated revaluation adjustments (write-
offs/write-downs relating to loans granted by 
the MFI and price revaluations of securities). 
Certain additional balance sheet and non-
balance sheet information is to be reported 
quarterly or annually. In certain 
circumstances, loan reporting will be subject 
to detailed classifications such as breakdowns 
by maturity, purpose and counterparties. 

As with FVCs, the NCBs will set deadlines 
applicable to MFIs resident in their jurisdiction 
for submission of the monthly, quarterly and 
annual data subject to the relevant NCB being 
obliged to report the positions of MFIs 
resident in its jurisdiction to the ECB within 
certain timeframes. 

In the context of securitisations, MFIs will 
need to include data back to December 2009 
in their first reporting. Such information is 
required to consist of: 

• net flow of loan securitisations and 
other loan transfers carried out during 
the reporting period (including loans 
disposed during a warehousing phase in 
contemplation of securitisation even if 
such securitisation has not been 
completed); 

• end-of-quarter amounts outstanding in 
respect of all loans for which the MFI 
acts a servicer in a securitisation; and 

• the end-of-period amount outstanding 
in respect of loans disposed of (though 
remaining on the MFI’s balance sheet in 
accordance with IAS 39 or similar 
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national accounting rules) by means of 
a securitisation. 

Derogations 

NCBs may grant full or partial derogations to, 
among others: 

• small MFIs, provided that their aggregate 
combined contribution to the relevant 
national MFI balance sheet in terms of 
stock does not exceed 5 per cent.; 

• money market funds if, for example, 
they are subject to the IF reporting 
regime of Regulation 958/2007; and 

• MFIs with regard to the obligation to 
report data on loans that are disposed 
of by securitisation if allowed by the 
relevant NCB to exclude such loans in 
accordance with national practice and 
provided that such practice is applied by 
all resident MFIs. 

Supervision 

Relevant NCBs or the ECB itself are granted 
the right to verify and collect the information 
that MFIs are required to provide under 
Regulation 25/2009 including in circumstances 
where the MFIs do not fulfil the minimum 
standards required of them (i.e. timeliness, 
form and content). 

Conclusions 

It seems beyond doubt that the “credit 

crunch” will change securitisation as it 
changes the global financial system generally. 
The unique advantages and benefits of 
securitisation to businesses and financial 
activities are so significant that the technique 
needs to be allowed to continue to be 
available to interested parties although 
perhaps in a somewhat modified form. 

Popular opinion seems to be moving financial 
regulators toward a much more proactive role 
toward financial institutions and transactions. 
These new measures seem to be an 
understandable attempt by the ECB to obtain 
a more complete picture of the operation of 
the global securitisation market. However, 
questions arise as to whether all of the 
implications of the new regime have been fully 
considered and whether the burdens placed 
on transaction parties and investors are 
appropriately proportionate to the benefits to 
the financial system as a whole. 

Helpfully, the ECB has agreed to meet with 
representatives of the securitisation industry 
including the Commercial Mortgage Securities 
Association and the European Securitisation 
Forum in April to discuss the new rules. On 
the basis of the pragmatic approach taken in 
the past by the ECB to matters such as the 
operation of its repo facility in relation to ABS, 
the prospects for finding appropriate solutions 
to the issues raised by the new regulations 
seem very positive. 
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If you have any questions concerning these developing issues, please do not hesitate to contact 
either of the following Paul Hastings London lawyers: 

Conor W. Downey 
44-20-3023-5165 
conordowney@paulhastings.com 

Diego Shin 
44-20-3023-5177 
diegoshin@paulhastings.com 
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