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Advocate - General Advises that UK Stamp Duty Reserve Tax 

Charges for Entry of Shares into a Clearance System are Illegal 

BY ARUN K. BIRLA AND JITEN TANK 

In the recent case of HSBC Holdings plc and 
Vidacos Nominees Limited v The Commissioners 
of HM Revenue & Customs, Advocate-General 
Mengozzi (the "AG") opined that the UK's 
imposition of stamp duty reserve tax ("SDRT") 
on issues of shares into a clearance service 
breaches EU law. If the opinion of the AG is 
followed by the European Court of Justice 
("ECJ"), taxpayers who have paid SDRT in such 
circumstances would have the opportunity to 
claim for the repayment of the SDRT from HM 
Revenue and Customs ("HMRC").  Repayments 
of SDRT may also be available in other 
circumstances. 

Background 

Broadly, the entry of shares into a clearance 
service gives rise to a charge to SDRT of 1.5% - 
the so called "season ticket" charge as 
subsequent transfers of shares held in the same 
clearance service will not be chargeable to SDRT. 

Article 11 of the Directive on Indirect Taxes on 
the Raising of Capital (the "Capital Duty 
Directive") prohibits the imposition of taxes on 
the issue of securities by a company. Article 56 
of the EC Treaty prohibits the imposition of 
restrictions on the free movement of capital. 

HSBC's Challenge 

The case concerned the acquisition by HSBC, a 
UK resident company, of French bank Credit 
Commercial de France. As part of the acquisition, 
HSBC offered part of the consideration in shares 
and to make this offer of shares more attractive, 
HSBC arranged for them to be listed on the Paris 
Stock Exchange and included within the French 
clearance service.  

In July 2000, HSBC paid the related 1.5% SDRT 
charge amounting to over £27 million to HMRC 
in respect of the consideration shares.  

In October 2002, HSBC sought to reclaim the 
SDRT paid on the basis that the SDRT charge 
breached the Capital Duty Directive and among 
other rights, Article 56 of the EC Treaty. HMRC 
refused to repay the SDRT and HSBC challenged 
the refusal by appealing to the Special 
Commissioners, who in turn referred the matter 
to the ECJ for a preliminary ruling. 

The AG rejected arguments raised by HMRC and 
ruled that the 1.5% SDRT charge is incompatible 
with Article 11 of the Capital Duty Directive on 
the basis that it constitutes an illegal tax on the 
raising of capital. The AG also considered that 
the charge constituted a restriction on the free 
movement of capital as it would discourage 
investment in other member states and 
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accordingly there was no justification for the 
restriction. 

Possibility to Make Claims for the 
Repayment of SDRT 

If the opinion of the AG is followed by the ECJ 
(which happens more often than not), taxpayers 
who have paid the 1.5% SDRT "season ticket" 
charge on entry into a clearance service would 
have the opportunity to claim for the repayment 

of SDRT from HMRC.  In addition, we consider 
that the principles underlying the judgment 
should further extend to allow for potential 
repayments of SDRT incurred in connection with: 

• issues or transfers of UK shares/securities 
into a clearance service or depositary receipt 
system (such as American Depositary 
Receipts); and  

• issues of bearer shares or securities.   
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