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Vaden v. Discover Bank:  The “Look Through” Doctrine and 
the Arbitration of State Law Usury Claims 

BY JOHN G. PARKER, CANDY VOTICKY WILSON AND SARAH GALLE PERRY 

In Vaden v. Discover Bank, 556 U.S. ___,  129  
S. Ct. 1262, 2009 U.S. LEXIS 1781 (March 9, 
2009), the Supreme Court resolved the circuit 
split regarding the proper standard for 
determining whether a federal court has 
jurisdiction to compel arbitration under §4 of the 
Federal Arbitration Act (FAA).  Section 4 of the 
FAA permits a party to petition the enforcement 
of an arbitration agreement in federal court 
when the federal court would have subject 
matter jurisdiction over the action, save for the 
arbitration agreement.1  In a unanimous portion 
of the Vaden decision, the Court held that the 
federal court should “look through” the §4 
petition to the underlying controversy between 
the parties to determine whether it has 
jurisdiction to grant the requested relief.  The 
court was divided 5-4, however, in deciding what 
exactly constitutes the underlying controversy to 
which the federal courts should “look through.” 

In Vaden, Discover Bank filed a complaint in 
Maryland state court against Vaden to recover 
past-due charges from Vaden, a credit 
cardholder.  Vaden asserted usury in her answer 
as an affirmative defense, and brought 
counterclaims styled as class actions alleging 
that Discover Bank’s finance charges, interest, 
and late fees were usurious under Maryland law.  
Discover Bank then sought to compel arbitration 
pursuant to the credit card agreement in federal 
court under §4 of the FAA, arguing that §27(a) 

of the Federal Deposit Insurance Act (FDIA) 
preempted the state law usury claims and as 
such, the federal court would have jurisdiction to 
resolve the dispute “save for the arbitration 
agreement.”2 

The unanimous portion of the opinion held that a 
federal court may “look through” a §4 petition 
“to determine whether it is predicated on an 
action that ‘arises under’ federal law” and is 
therefore subject to the federal court’s power 
under the FAA to enforce the arbitration 
agreement.3  It is less clear, however, what 
constitutes the underlying controversy to which 
federal courts should “look through.”   

The narrowly decided majority opinion 
significantly limits the scope of the “look 
through” standard.  Applying the well-pleaded 
complaint rule, the majority reasoned that the 
appropriate inquiry should only focus on the 
complaint in the underlying action.  The court 
may not consider any actual or hypothetical 
counterclaims at issue in the action.  As applied 
to the procedural facts of Vaden, the majority 
determined that a federal court would not have 
jurisdiction over the state law collection action 
brought by Discover Bank, and therefore, the 
federal court did not have jurisdiction to compel 
arbitration. 

The separate opinion authored by Chief Justice 
Roberts and joined by Justices Stevens, Breyer, 
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and Alito, on the other hand, interpreted 
“controversy” as used in §4 as the actual 
controversy that one party in the dispute refuses 
to arbitrate, rather than merely the originating 
controversy  or complaint as the majority 
suggested.4  This approach would permit federal 
courts to “look through” the §4 petition to the 
part of the underlying case giving rise to the 
dispute over the arbitration provision regardless 
of whether the arbitration dispute arose as a 
result of the complaint, a counterclaim, or a 
defense.  Thus, while Vaden answers the 
question quite clearly that federal courts may 
“look through” the §4 petition to the substantive 
controversy to determine whether it has the 
jurisdiction to enforce an arbitration agreement, 
Vaden is decidedly less clear in guiding federal 
courts as to what constitutes the substantive 
controversy. 

Effect of Vaden on the Arbitrability of 
Usury Claims 

Importantly, the Court refrained from 
determining whether Vaden’s usury 
counterclaims would be preempted by §27(a) of 
the FDIA.5  Thus, Beneficial National Bank v. 
Anderson, 539 U.S. 1, 123 S. Ct. 2058, 2003 
U.S. LEXIS 4277 (2003), remains the guiding 
principle in determining whether state-law usury 
claims are preempted by federal law.  In 
Beneficial National Bank, the Court held that the 
National Bank Act6 completely preempts state 
usury law as applied to national banks.7  
Whereas the National Bank Act governs the 
permissible interest rates of national banks and 

preempts state-law usury actions against 
national banks, the FDIA permits state-
chartered, federally insured banks to export the 
interest rates from the state in which they were 
chartered to another state and preempts the 
usury laws of that other state if the permissible 
interest rates differ.  In declining to address the 
issue of complete preemption, the Court has left 
open for resolution the question of whether 
§27(a) would completely preempt a state-law 
usury action against a state-chartered, federally 
insured bank and thereby give a federal court 
jurisdiction to the underlying dispute under the 
FAA.  However, applying the principle of 
Beneficial National Bank, it is likely the Court 
would find that the FDIA preempts state usury 
law as applied to state-chartered, federally 
insured banks as well. 

This is significant because Vaden does not 
foreclose the use of a §4 petition to compel 
arbitration in federal courts of a state law usury 
claim against a state-chartered, federally insured 
bank.  Vaden merely restricts the federal court’s 
enforcement of an arbitration clause in the 
limited instance where a usury claim is not a 
part of the underlying dispute as framed in the 
original complaint.  Thus, a class action usury 
claim filed in state court could and would likely 
be subject to a §4 petition, assuming there was 
a valid arbitration agreement.  Furthermore, 
Vaden does not affect the arbitrability of a 
dispute in state court and a party may still 
pursue arbitration in state court if the remedy 
provided by the FAA is unavailable.  
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1 9 U.S.C.S. § 4 (2009). 

2 Section 27(a) of the FDIA prescribes the interest rates that state-chartered, federally insured banks can charge.  12 
U.S.C.S § 1831d (2009). 

3 Vaden, 556 U.S. at  ___, 129 S. Ct. at 1273, 2009 U.S. LEXIS 1781 at *25-26. 

4 See id., 556 U.S. at  ___, 129 S. Ct. at 1279, 2009 U.S. LEXIS 1781 at *44 (Roberts, C.J., dissenting in part, concurring 
in part). 

5 Id. 556 U.S. at ___ n.4, 129 S. Ct. at 1270 n.4, 2009 U.S. LEXIS 1781 at *15 n.4. 

6 12 U.S.C.S. § 85-86 (2009). 

7 Beneficial National Bank, 539 U.S. at 11, 123 S. Ct. at 2064.   
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