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DOE Announces Its First Loan Guarantee Funding Opportunity for 

Renewable Generation Projects That Employ “Commercial Technologies” 

BY JEFF SCHROEDER, ELLIS BUTLER, ERIC POGUE AND ALAN ESKANDARI  

On October 7, 2009, the Department of Energy (the “DOE”) announced the first opportunity for 
renewable energy generation projects employing commercially available technologies – including wind, 
solar and biomass generators – to apply for loan guarantees under the American Recovery and 
Reinvestment Act of 2009 (the “Recovery Act”). Under the October 7, 2009 solicitation (the 
“Solicitation”), the DOE will make up to $750 million available to pay the credit subsidy cost for such 
loan guarantees – which the DOE estimates will support as much as $8 billion in lending to eligible 
projects. 

In order to achieve the DOE’s objective of issuing loan guarantees and deploying new renewable 
generation resources “as quickly as possible consistent with prudent management,” the Solicitation 
introduces the DOE’s new Financial Institution Partnership Program (or “FIPP”) by which the DOE plans 
to “leverage private sector expertise and capital” to expedite the DOE’s ability to get funding to 
shovel-ready projects. The Solicitation and FIPP are significant in several important respects, 
including: 

• the Solicitation provides opportunities for as much as $8 billion dollars in loan guarantees for 
renewable energy projects – without requiring project sponsors to pay a credit subsidy 
cost; 

• for the first time loan guarantees are available for renewable energy generation 
projects that employ existing, currently in use commercial technologies; 

• A variety of structures (e.g., corporate finance and project finance) and projects 
(including technologies and projects that are already under development or have 
started construction) are eligible; 

• the DOE has adopted several procedural and substantive changes relative to prior 
loan guarantee solicitations, including the fact that eligible lenders under FIPP (rather than 
project sponsors) must now apply for loan guarantees;  

• loan guarantees under the Solicitation will be partial and lenders will be required to 
share in a significant amount of risk of the guaranteed obligation on a pari-passu 
basis with the DOE as the guarantor;  
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• lenders are expected to evaluate, and receive credit approval for, the guaranteed 
obligation in accordance with their standard internal credit policies and procedures 
for comparable senior debt transactions and as if the guaranteed obligation were not 
partially guaranteed; and 

• the DOE will review applications on a rolling-basis beginning immediately and projects must 
commence construction by September 30, 2011, so the Solicitation requires potential 
project sponsors and FIPP-eligible lenders to act quickly. 

 
A. Eligibility Requirements 

1. Commercial Technology Renewable Energy Generation 

The Solicitation supports renewable energy systems that generate electricity or thermal 
energy using “Commercial Technology” located in the U.S. “Commercial Technology” for 
purposes of the Solicitation means technology used within or outside the U.S. that (a) is being 
used in three or more commercial projects in the same or substantially similar general 
application as in the proposed project and (b) has been in operation in each such commercial 
project for a period of at least two years. Projects eligible under the Solicitation include: 
(1) wind facilities; (2) open-loop or closed-loop biomass facilities; (3) geothermal facilities; 
(4) landfill gas facilities; (5) trash-to-energy facilities; (6) hydropower facilities, including 
incremental hydropower; and (7) solar facilities. The Solicitation is not for manufacturing, 
transmission or leading edge biofuels projects – which are the subject of other solicitations 
and, with respect to manufacturing projects utilizing commercial technology, are expected to 
be the subject of a future solicitation. 

2.  Commencement of Construction by September 30, 2011; Fully Financed Projects 

To be eligible under the Solicitation, projects must “commence construction” by 
September 30, 2011. “Commence construction” means (a) the borrower under the Solicitation 
has completed all pre-construction engineering and design, received all necessary permits, 
engaged all contractors and ordered all essential materials as are reasonably necessary so 
that physical construction of the project may begin and (b) physical construction (including, at 
a minimum, excavation for foundations or the installation or erection of improvements) at the 
primary site of the project has begun. Projects that have begun construction prior to the 
issuance of a loan guarantee may be eligible so long as such project has not received a 
commitment for post-construction financing before the issuance of a loan guarantee. However, 
projects that have completed construction are not eligible and the DOE will not issue loan 
guarantees to support or refinance projects that have already been fully financed (which 
includes a commitment for construction financing that, by its terms, converts to term financing 
upon the occurrence of expected events, such as completion of construction). 

3.  Credit Rating of BB/Ba2 

Projects must have, whether structured on a project finance or a corporate finance basis, a 
credit rating from a nationally recognized credit rating agency of at least “BB” from Standard & 
Poor’s or Fitch or “Ba2” from Moody’s, when evaluated without the benefit of any DOE loan 
guarantee or other credit support which would not be available to the DOE. 
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4.  Other Requirements 

Because the Solicitation is issued pursuant to the new Section 1705 (“Section 1705”) of the 
Energy Policy Act of 2005 (“EPAct 2005”) created by the Recovery Act, borrowers must meet 
other requirements, including (1) certain wage rate requirements for laborers established by 
the Secretary of Labor under the Davis Bacon Act, (2) information reporting requirements 
related to job creation and retention by the project, and (3) if applicable, the requirements of 
the Buy American provisions of the Recovery Act. 

 
B. Financial Institution Partnership Program  

Unlike other solicitations issued thus far by DOE under the EPAct 2005 and the Recovery Act, 
borrowers and project sponsors are not eligible to submit applications directly to the DOE under the 
Solicitation. Rather, the DOE has established FIPP, which requires qualified financial institution(s) that 
will fund and hold all or a portion of the guaranteed obligations to submit applications for proposed 
projects on behalf of borrowers as a “Lender-Applicant” (DOE will designate the financial institution 
qualifying as “Lead Lender” to be the “Lender-Applicant,” and if a syndication is contemplated, each 
other financial institution in the syndication must qualify as a “Holder”). The purpose of FIPP is to 
leverage the Lender-Applicant’s underwriting efforts and expertise with respect to the borrower’s 
ability to repay the guaranteed obligations and other project debt. The Lender-Applicant will have the 
lead role in developing the overall financial structure of the proposed project and the specific terms of 
the guaranteed obligations, but also will be expected to ensure the proposed project meets the 
requirements of Section 1705 and the Solicitation. 

To qualify as a “Holder”, the financial institution must: 

• Not be debarred or suspended from participation in a federal government contract or 
participation in a non-procurement activity; 

• Not be delinquent on any federal debt or loan; 

• Be legally authorized to enter into loan guarantee transactions under Title XVII of EPAct 2005 
and be in good standing with the DOE and other federal agency loan guarantee programs; and 

• Be able to demonstrate, or have access to, experience in participating in loans for commercial 
projects similar in size and scope to the project under consideration. 

To qualify as a “Lead Lender,” the financial institution must also be able to demonstrate experience or 
capability as the lead lender or underwriter by presenting evidence of its participation in large 
commercial projects or energy-related projects or other relevant experience. 

C. Next Steps for Sponsors and Financial Institutions 

Project sponsors and financial institutions interested in participating in the Solicitation should 
familiarize themselves with the eligibility requirements for projects, lenders and FIPP as briefly 
discussed herein. Both project sponsors and lenders should seek to identify appropriate counterparties 
and promptly begin vetting projects for eligibility under the program – including with respect to those 
finance requirements set forth in Attachment G of the Solicitation. 
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Projects that are in a mature stage (including in some cases projects that are currently being 
developed or constructed) should be aware that Part I applications can be filed at any time and will be 
reviewed by the DOE on a rolling and continuous basis. Part II filings can only be made following 
receipt of DOE notification by the DOE that the project may proceed with filing a Part II application. 
However, to be considered within any given round of Part II applications, the Part II applications must 
be provided prior to the deadline for such round. There are ten Part II application rounds currently 
scheduled – with the earliest deadline set to occur on November 23, 2009, and the last round having a 
submission deadline of January 6, 2011. 

  

If you have any questions concerning these developing issues, please do not hesitate to contact any of 
the following Paul Hastings lawyers: 

Chicago 

Timothy Callahan 
312-499-6099 
timcallahan@paulhastings.com  
 
New York 
 
John D. Hawkins  
212-318-6607  
johnhawkins@paulhastings.com 
 
Raj Pande 
212-318-6045  
rajpande@paulhastings.com   
 
 

 

Washington, D.C. 

Ellis M. Butler 
202-551-1745 
ellisbutler@paulhastings.com 
 
Jeff Schroeder  
202-551-1789  
jeffschroeder@paulhastings.com 
 
Laurence E. Skinner 
202-551-1804 
larryskinner@paulhastings.com  

 

 

18 Offices Worldwide Paul, Hastings, Janofsky & Walker LLP www.paulhastings.com 

StayCurrent is published solely for the interests of friends and clients of Paul, Hastings, Janofsky & Walker LLP and should in no way be relied upon or construed as legal 
advice. The views expressed in this publication reflect those of the authors and not necessarily the views of Paul Hastings. For specific information on recent 
developments or particular factual situations, the opinion of legal counsel should be sought. These materials may be considered ATTORNEY ADVERTISING in some 
jurisdictions. Paul Hastings is a limited liability partnership. Copyright © 2009 Paul, Hastings, Janofsky & Walker LLP. 

IRS Circular 230 Disclosure: As required by U.S. Treasury Regulations governing tax practice, you are hereby advised that any written tax advice contained herein or 
attached was not written or intended to be used (and cannot be used) by any taxpayer for the purpose of avoiding penalties that may be imposed under the 
U.S. Internal Revenue Code. 

mailto:timcallahan@paulhastings.com
mailto:johnhawkins@paulhastings.com
mailto:rajpande@paulhastings.com
mailto:ellisbutler@paulhastings.com
mailto:jeffschroeder@paulhastings.com
mailto:larryskinner@paulhastings.com
http://www.paulhastings.com

