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Significant Change in the Law Governing 
Restrictive Covenants in Illinois 
BY KENNETH W. GAGE, ESQ.* 

For years, the enforcement of restrictive covenants in Illinois has been contingent on proof of a 
legitimate business interest to support the covenant. In a dramatic departure from uniform statewide 
precedent, the Appellate Court, Fourth District, which covers thirty counties and includes the capital of 
Springfield, abandoned the legitimate business interest test in favor of the reasonableness test applied 
in many other jurisdictions. This creates new opportunities for the enforcement of restrictive 
covenants in Illinois. 

Background 

In Sunbelt Rentals, Inc. v. Ehlers et al., --- N.E.2d ---, 2009 WL 3052369 (Ill. App. 4th Dist. Sept. 23, 
2009), the plaintiff, Sunbelt Rentals, was in the business of renting and selling industrial equipment to 
commercial and residential customers in central Illinois. In his employment agreement with Sunbelt, 
Ehlers agreed, inter alia, not to compete with Sunbelt or solicit its customers within a specified 
territory for a period of one year following his employment. The territory was defined as a 
geographical area within 50 miles of any of Sunbelt’s stores in which Ehlers had performed services or 
was responsible for performing services during the twelve-month period immediately preceding his 
departure. 

In early 2009, Ehlers accepted an offer of employment from Midwest Aerials & Equipment, Inc. and 
began working there immediately. After learning of his employment with Midwest, Sunbelt Rentals 
demanded in writing that Ehlers immediately cease and desist violating the terms of his restrictive 
covenants. Unsuccessful in that approach, Sunbelt Rentals commenced an action and sought 
injunctive relief in Illinois circuit court, against Ehlers and Midwest. After a hearing, the circuit court 
found that the time and territory terms of the restrictive covenant were reasonable. It enjoined Ehlers 
and Midwest from violating Ehler’s employment agreement with Sunbelt Rentals, without determining 
whether Sunbelt Rentals had a legitimate business interest to protect. 

On appeal, Ehlers and Midwest argued that the circuit court ignored controlling precedent and Sunbelt 
failed to demonstrate that it had a legitimate business interest sufficient to support the injunction. The 
Fourth District affirmed the trial court’s judgment. 

Analysis 

Until Sunbelt Rentals, the Appellate Courts in Illinois uniformly followed the legitimate business 
interests test, albeit in somewhat different formulations, for restrictive covenants ancillary to an 
employment agreement. For approximately 30 years, enforcing a restrictive covenant ancillary to an 
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employment agreement under that test in Illinois required proof that (a) the customer relationships 
were near-permanent, or (b) the employee allegedly violating the covenant gained confidential 
information through his employment that he was attempting to use for his benefit. See Office Mates 5, 
North Shore, Inc. v. Hazen, 234 Ill. App. 3d 557, 569 (1992) (First District); Dam, Snell & Taveirne, 
Ltd. v. Verchota, 324 Ill. App. 3d 146, 151-52 (2001) (Second District); Hanchett Paper Co. v. 
Melchiorre, 341 Ill. App. 3d 345, 351 (2003) (Third District); Springfield Rare Coin Galleries, 250 Ill. 
App. 3d 922, 929-30 (1993) (Fourth District); Carter-Shields v. Alton Health Institute, 317 Ill. App. 3d 
260, 268 (2000) (Fifth District). This precedent was based on the notion that the Illinois public policy 
favored free competition and only those restrictions that were supported by certain legitimate 
business interests would be enforced, regardless of the time and territory scope of the restriction. 

In Sunbelt Rentals, the Fourth District acknowledged the uniform precedent from the appellate courts 
but concluded that the legitimate business interest test was “created ‘out of whole cloth.’” Sunbelt 
Rentals, 2009 WL 3052369, at *5. The court then retraced the Illinois Supreme Court’s treatment of 
restrictive covenants from the late nineteenth century to the present. It found two things. First, the 
Illinois Supreme Court never embraced the legitimate business interest test. And, second, “its 
application by the appellate court is inconsistent with recent supreme court decisions concerning 
restrictive covenants.” Id. 

The Fourth District in Sunbelt Rentals explained that a private contract, such as a restrictive covenant, 
will be enforced unless contrary to public policy – that is, unless it is shown to be contrary to the state 
constitution, statutes or decisions of the courts, or manifestly injurious to the public welfare. Id., at 
*6. Using as an example the decision in Mohanty v. St. John Heart Clinic, S.C., 225 Ill. 2d 52 (2006), 
the Fourth District stated that the Illinois Supreme Court repeatedly had upheld restrictive covenants, 
without any inquiry into the employer’s business interests. There, the Illinois Supreme Court enforced 
a restrictive covenant that restrained cardiologists from practicing medicine for three years within a 
five-mile radius of their prior practice. As long as the time and territory terms are not unreasonable, 
the Fourth District explained, the restrictive covenant cannot be said to violate public policy or be 
injurious to the public welfare. 

Implications 

The most immediate implications of the decision in Sunbelt Rentals are somewhat limited. Of course, it 
is binding precedent only on the trial courts of thirty counties in central Illinois. Trial courts in the 
other four appellate districts (including those in the Chicago metropolitan area) remain bound by 
existing precedent applying the legitimate business interest test – that is, until the Illinois Supreme 
Court addresses the question or those appellate courts follow the Fourth District.  Further, this 
decision will likely not impact restrictive covenants incident to the sale of a business, which have long 
been treated as more enforceable by Illinois courts than those incident to employment contracts. 

The decision is persuasive authority, however, for the proposition that the Illinois Supreme Court’s 
decision in, among other cases, Mohanty, effectively overrules earlier decisions of the appellate courts 
that have applied the legitimate business interest test. Therefore, the Sunbelt Rentals decision may 
also be of use to employers litigating restrictive covenants outside the Fourth District, as well as in the 
federal courts. Regardless of what other courts do for now, however, the decision is important. For 
employers who have in the past shied away from using or seeking to enforce restrictive covenants in 
employment agreements in Illinois, Sunbelt Rentals provides a powerful reason to reconsider that 
approach. 
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If you have any questions concerning these developing issues, please do not hesitate to contact any of 
the following Paul Hastings lawyers: 

Chicago 

Kenneth W. Gage 
312-499-6046 
kennethgage@paulhastings.com 

 

Christine F. Hendrickson 
312-499-6031     
christinehendrickson@paulhastings.com 

 

Steven T. Catlett 
(312) 499-6015 
stevencatlett@paulhastings.com

 

 
* Kenneth W. Gage is a partner in the Employment Law Department at the Paul Hastings Chicago office. 
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