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IRS Issues Guidance for Electing Expanded 
Carryback of 2008 or 2009 Net Operating Losses 
BY MICHAEL D. HAUN, STEPHEN J. TURANCHIK AND KEVIN YOUNG 

With its passage of the Worker, Homeownership, and Business Assistance Act of 2009 (the “Act”) 
earlier this month, Congress expanded a provision of the Internal Revenue Code that allows taxpayers 
to carry back net operating losses (“NOLs”) to offset taxable income from prior years. Under the new 
rules, which were discussed in our previous Client Alert, a taxpayer may elect to carry back NOLs 
arising in 2008 or 2009 (an “applicable NOL”) for up to five years. On November 20, 2009, the IRS 
issued Revenue Procedure 2009-521 (the “IRS Guidance”) to provide guidance for taxpayers choosing 
to make such an election; this alert details the key components of such guidance. 

Applicability 

A taxpayer electing the extended carryback period may choose to carry back its applicable NOL to three, 
four, or five years preceding the taxable year of the applicable NOL. As discussed in our earlier Client 
Alert, if the taxpayer elects to carry back an applicable NOL to its fifth preceding taxable year, the NOL 
deduction in that fifth year is limited to 50 percent of the taxpayer’s taxable income for that carryback 
taxable year. 

With regard to affiliated groups, the IRS Guidance clarifies that the election is available with respect to 
a consolidated NOL (“CNOL”) on a consolidated return. For such taxpayers, the parent must make the 
election. However, this should not be read as allowing a group to make or revoke a carryback waiver 
election for the CNOL attributable to a member acquired from another group. The IRS Guidance 
provides that the conditions under which such an election may be permitted will be the subject of 
separate guidance. 

Form of Election 

The IRS guidance provides that a taxpayer may elect the extended carryback period by attaching an 
election statement to either (i) its timely filed tax return (or amended return) for the taxable year in 
which the applicable NOL arises or (ii) the appropriate form filed applying the chosen NOL carryback 
period.2 In either case, the statement must provide: (i) that the taxpayer is electing to apply 
Section 172(b)(1)(H) or Section 810(b)(4)3 under the IRS Guidance; (ii) that the taxpayer is neither a 
TARP recipient nor, in 2008 or 2009, an affiliate thereof; and (iii) the length of the carryback period 
elected (three, four, or five years). 

Time for Filing 

Regardless of whether a taxpayer elects the extended carryback period by attaching an election 
statement to its tax return or to the appropriate form applying the carryback, the statement must be 
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filed on or before the due date (with extensions) for filing the return for its last taxable year beginning in 
2009. The taxpayer’s time for claiming a tentative carryback adjustment on Form 1045 (Application for 
Tentative Refund) or Form 1139 (Corporation Application for Tentative Refund) is also extended to this 
date. 

Previously Filed Carryback Applications or Claims 

Generally, a taxpayer that previously filed an application for a tentative carryback adjustment 
(whether or not the IRS has acted upon such application) or an amended return may elect the 
extended carryback period by following either form of election described above. In such case, the 
election statement must state that the election amends a prior carryback application or claim. 
However, this is not available for an NOL for which an eligible small business already made a 
carryback election under the American Recovery and Reinvestment Act of 2009. 

Note also that a taxpayer within the scope of the IRS Guidance that previously elected to forgo the 
carryback period for an applicable NOL for a taxable year ending before November 6, 2009 (the Act’s 
effective date) may revoke such election and instead elect the extended carryback period by following 
either form of election described above. However, in addition to the required information described 
above, the taxpayer must also provide that it is revoking an NOL carryback waiver. Such revocation 
and election is similarly due no later than the due date (including extensions) for filing the return for 
the taxpayer’s last taxable year beginning in 2009. 

   

If you have any questions concerning these developing issues, please do not hesitate to contact any of 
the following Paul Hastings lawyers: 

Atlanta 

Michael D. Haun 
404-815-2279 
michaelhaun@paulhastings.com 

Philip J. Marzetti 
404-815-2258 
philmarzetti@paulhastings.com 

Los Angeles 

Alexander M. Lee 
213-683-6160 
858-458-3000 (San Diego) 
alexanderlee@paulhastings.com 

Stephen J. Turanchik 
213-683-6187 
stephenturanchik@paulhastings.com 

New York 

Joseph P. Opich 
212-318-6596 
josephopich@paulhastings.com 

Andrew M. Short 
212-318-6018 
andrewshort@paulhastings.com 

Kristen Winckler 
212-318-6047 
kristenwinckler@paulhastings.com 

Orange County 

Douglas A. Schaaf 
714-668-6221 
dougschaaf@paulhastings.com 

Palo Alto 

Thomas S. Wisialowski 
650-320-1820 
thomaswisialowski@paulhastings.com 

 

 
1 2009-49 I.R.B. 1. 
2 With regard to the latter option, the appropriate forms are as follows: (i) for corporations, Form 1139 or Form 1120X 

(Amended U.S. Corporation Income Tax Return); (ii) for individuals, Form 1045 of Form 1040X (Amended 
U.S. Individual Income Tax Return); (iii) for estates or trusts, Form 1045 or amended Form 10401 (U.S. Income Tax 
Return for Estates and Trusts); (iv) for tax-exempt organizations with unrelated business income, Form 1139 or 
amended Form 990-T (Exempt Organization Business Income Tax Return). 

3 Section 810(b)(4) of the Internal Revenue Code is applicable to life insurance companies. 
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