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SEC Unveils Specialized Units and New 
Cooperation Standards  
BY WILLIAM F. SULLIVAN, THOMAS A. ZACCARO, MORGAN J. MILLER, AND ADAM D. SCHNEIR  

Last week, the Securities and Exchange Commission (the “SEC”) announced several significant 
changes designed to strengthen its enforcement program and to respond to recent criticism 
concerning the agency’s purported failure to detect several highly publicized securities frauds, 
including the Madoff case. These changes included the appointment of chiefs to the Division of 
Enforcement’s newly created “Specialized Units,” and implementation of several procedures to 
encourage meaningful cooperation in SEC investigations. While these changes reflect the Enforcement 
Division’s continued focus on restoring its image as a premier law enforcement agency, the extent to 
which they impact future investigations remains uncertain. 

On January 13, 2010, Director of Enforcement, Robert Khuzami, announced the appointment of 
leaders to five newly created Specialized Units. The Specialized Units are designed to focus increased 
attention and resources on investigations in complicated and high priority areas of the SEC’s 
enforcement program.1 These newly appointed Unit Chiefs have all previously served in high-level 
enforcement positions at the SEC and will lead the following Specialized Units: (1) Asset Management; 
(2) Market Abuse; (3) Structured and New Products; (4) Foreign Corrupt Practices; and (5) Municipal 
Securities and Public Pensions. In addition, the Division of Enforcement established the Office of 
Market Intelligence, an entirely new office that will collect, analyze, and monitor the numerous tips, 
complaints, and referrals received by the agency.  

The SEC also announced several new and potentially significant measures intended to encourage 
individuals and companies to provide greater cooperation and assistance in SEC investigations and 
enforcement actions.2 These new measures are set forth in the Enforcement Division’s recently revised 
Enforcement Manual and include: (1) “cooperation tools,” namely cooperation agreements, deferred 
prosecution agreements, and non-prosecution agreements; (2) a streamlined process for submitting 
immunity requests to the U.S. Department of Justice; and (3) four general considerations that will be 
used by the SEC to evaluate whether, how much, and in what manner to credit cooperation by 
individuals.3  

These latest initiatives signify the Enforcement Division’s continued efforts to strategically change and 
reorganize itself to more aggressively pursue enforcement actions. Mr. Khuzami stated that the 
specialized units will provide “earlier and better capability to detect emerging fraud” and “greater 
capacity to file cases with strike-force speed.” He also characterized the new cooperation-related 
measures as “potential game-changer[s]” that will provide greater insight into potential fraud and 
allow the SEC to act more swiftly. Although it remains to be seen how the Enforcement staff will adapt 
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to these recent measures, the enforcement landscape for both individuals and companies has clearly 
changed.  

The Specialized Units 

According to Mr. Khuzami, the Specialized Units will target high priority areas that require enhanced 
regulatory scrutiny. To carry out the objectives of these new units, the Enforcement Division intends 
to hire and consult with individuals who have industry experience and market specialties; employ 
focused investigative approaches; and utilize enhanced training and new technologies. 

The Asset Management unit will focus on investigations concerning investment advisers, investment 
companies, hedge funds, and private equity funds. This unit will be jointly led by Bruce Karpati, who 
served as an Assistant Regional Director for the SEC’s New York Regional Office, and Robert B. Kaplan, 
who served as an Assistant Director in the Division of Enforcement in Washington, D.C. Several areas 
highlighted by Mr. Karpati for particular scrutiny by this unit included valuation, performance, and due 
diligence.4  

The Market Abuse unit will be led by Daniel M. Hawke, the Director of the SEC’s Philadelphia Regional 
Office, and will focus on large-scale market abuses and complex manipulation schemes by institutional 
traders, market professionals, and others. Specifically, Mr. Hawke indicated that this unit would target 
areas such as suspected “organized insider trading,” large cap market manipulation, front-running, 
collusive trading, and abusive short selling.  

The Structured and New Products unit will be led by Kenneth R. Lench, who has served as an Assistant 
Director in the Division of Enforcement in Washington, D.C., and will focus on complex derivatives and 
financial products, including credit default swaps, collateralized debt obligations, and securitized 
products.  

The Foreign Corrupt Practices unit will focus on the accounting and record-keeping provisions of the 
Foreign Corrupt Practices Act, which generally prohibits U.S. companies, individuals, and others from 
bribing foreign officials for the purpose of obtaining or retaining business. Cheryl J. Scarboro, who has 
served as an Associate Director in the Division of Enforcement in Washington, D.C., will lead this unit. 
According to Ms. Scarboro, the primary mission of this unit will be to devise ways to more proactively 
enforce the Foreign Corrupt Practices Act. She also indicated that the unit will conduct targeted 
sweeps and sector-wide investigations, both alone and with the SEC’s regulatory counterparts. 

The focus of the Municipal Securities and Public Pensions unit will concern misconduct in the municipal 
securities market and in connection with public pension funds, including offering and disclosure fraud; 
tax or arbitrage-driven fraud; pay-to-play and public corruption violations; public pension accounting 
and disclosure violations; and valuation and pricing fraud. Elaine C. Greenberg, the Associate Regional 
Director of the SEC’s Philadelphia Regional Office, will lead this unit.  

New Cooperation Measures 

The first new measure approved by the SEC authorizes the Enforcement staff to use certain 
cooperation tools, including cooperation agreements, deferred prosecution agreements, and non-
prosecution agreements to promote cooperation by individuals and companies. Although similar tools 
have proven effective for the Department of Justice, this is the first time formal individual cooperation 
standards have been employed in civil enforcement matters. Since these types of agreements have 
not previously been used by the SEC staff, it is unclear whether they will be used as frequently, 



 

  3 
 

3 

aggressively, or effectively as by the Justice Department. According to Mr. Khuzami, a former federal 
prosecutor, however, the benefits of cooperation will largely be reserved for those whose assistance is 
timely and effective – latecomers will rarely qualify for cooperation credit which the SEC likely hopes 
will create a race to cooperate.  

 Cooperation Agreements – formal written agreements between the Enforcement Division 
and a potential cooperating individual or company in which the Enforcement Division 
agrees to recommend to the Commission that a cooperator receive credit for cooperating in 
the investigation or related enforcement action if the cooperator provides substantial 
assistance, such as full and truthful information and testimony, and waives the applicable 
statute of limitations. However, if the individual or company violates the cooperation 
agreement, the staff may recommend an enforcement action without any limitation. 

 Deferred Prosecution Agreements – formal written agreements between the Commission 
and a potential cooperating individual or company in which the Commission agrees to 
forego an enforcement action against a cooperator if the cooperator agrees, among other 
things, to cooperate fully and truthfully, enter into a long-term tolling agreement, and 
comply with express prohibitions and/or undertakings during a period of deferred 
prosecution. However, if the cooperator violates the agreement during the period of the 
deferred prosecution, the Enforcement staff may recommend an enforcement action for the 
original misconduct as well as any additional misconduct.  

 Non-Prosecution Agreements – formal written agreements between the Commission and a 
potential cooperating individual or company, entered in limited circumstances, in which the 
Commission agrees not to pursue an enforcement action against the cooperator if the 
cooperator agrees, among other things, to cooperate fully and truthfully in the 
investigation and related enforcement action and comply with express undertakings. Again, 
if the agreement is violated, the staff retains the ability to file an enforcement action 
without limitation.  

The second measure approved by the SEC will seek to streamline the SEC’s process for recommending 
witness immunity from criminal prosecution by the Department of Justice. In this vein, the SEC has 
delegated authority to the Enforcement Director to make immunity requests to the Justice Department 
for witnesses who have provided or have the potential to provide substantial assistance in 
investigations and related enforcement actions.  

The third measure approved by the SEC provides new incentives for individuals to cooperate with its 
investigations and represents the first time that the agency has explicitly addressed crediting 
cooperation by individuals. In an attempt to articulate how the SEC will evaluate whether, how much, 
and in what manner to credit cooperation by individuals, the SEC has identified four general areas of 
consideration:  

 Assistance Provided by the Cooperating Individual – including whether the cooperation 
resulted in substantial assistance to the investigation, the timeliness of the cooperation, 
whether the investigation was initiated based on the information provided by the 
cooperator, the quality of cooperation provided by the individual, the time and resources 
conserved as a result of the cooperation, whether it was voluntary or required by the terms 
of an agreement with another law enforcement or regulatory organization, the types of 
assistance provided, whether the individual provided non-privileged information that was 
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not requested by the Enforcement staff or may not have otherwise been discovered, 
whether the individual encouraged or authorized others who might not have otherwise 
participated in the investigation to assist the Enforcement staff, and any unique 
circumstances in which the individual provided the cooperation; 

 Importance of the Underlying Matter in which the Individual Cooperated – including 
whether the subject matter of the investigation is a priority, the type of securities 
violations, the age and duration of the misconduct, the number of violations, the isolated 
or repetitive nature of the violations, the amount of harm or potential harm caused by the 
underlying violations, the type of harm resulting from or threatened by the underlying 
violations, and the number of individuals or entities harmed; 

 Societal Interest in Holding the Individual Accountable – including the severity of the 
individual’s misconduct, the culpability of the individual, the degree to which the individual 
tolerated illegal activity, the efforts undertaken by the individual to remediate the harm 
caused by the violations, and the sanctions imposed on the individual by other federal or 
state authorities or industry organizations for the violations; and  

 Appropriateness of Cooperation Credit Based on the Individual’s Risk Profile – including the 
individual’s history of lawfulness, the degree to which individual has demonstrated an 
acceptance of responsibility for past misconduct, and the degree to which the individual will 
have an opportunity to commit future violations of the federal securities laws in light of his 
or her occupation.  

These considerations are generally similar to the 2001 Seaboard Report, which detailed factors 
considered by the SEC when evaluating cooperation by companies. 

The new measures introduced by the SEC are obviously intended to promote and incentivize early 
cooperation. Nevertheless, they appear to provide the SEC with a large amount of discretion and raise 
some potentially significant new issues for both individuals and companies. For example, what shall 
constitute “substantial assistance;” will the race to cooperate ultimately provide the SEC with 
beneficial and truthful information or just confusion and misinformation; and what recourse, if any, 
will be available if individuals disagree with their attributed level of cooperation.  

Conclusion 

The continued changes within the SEC’s Division of Enforcement are consistent with the agency’s 
ongoing efforts to overhaul its traditional strategies and tactics to more aggressively pursue 
investigations and enforcement actions, and to expand its enforcement tools in line with those of its 
criminal law enforcement counterparts. How the SEC determines to exercise this new discretion, and 
whether the discretion will be consistently applied across SEC offices, remains to be seen. Although it 
is too early to tell whether the Enforcement program will embrace or benefit from these recent 
changes, the addition of the “cooperation tools” and guidelines concerning individual cooperation 
credit clearly represent a significant departure from historic practices. Moreover, the many issues 
raised by these changes are likely to play out over the next several years in this era of heightened 
regulatory scrutiny. 
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If you have any questions concerning these developing issues, please do not hesitate to contact any of 
the following Paul Hastings lawyers: 

New York  
 
Keith Miller 
212-318-6005 
keithmiller@paulhastings.com 

Barry Sher 
212-318-6085 
barrysher@paulhastings.com 

Douglas Koff 
212-318-6772 
douglaskoff@paulhastings.com 

Kenneth Breen 
212-318-6344 
kennethbreen@paulhastings.com 

 
Los Angeles 
 
Thomas O'Brien 
213-683-6146 
thomasobrien@paulhastings.com 

Adam D. Schneir 
213-683-6351 
adamschneir@paulhastings.com 

William F. Sullivan 
213-683-6252 
williamsullivan@paulhastings.com 
 
Thomas A. Zaccaro 
213-683-6285 
thomaszaccaro@paulhastings.com  

 
Palo Alto 
 
Peter Stone 
650-320-1843 
peterstone@paulhastings.com 

 
San Diego 
 
Christopher McGrath 
858-458-3027 
chrismcgrath@paulhastings.com 

Morgan J. Miller 
858-458-3029 
morganmiller@paulhastings.com  

 
San Francisco  
 
John A. Reding 
415-856-7004 
jackreding@paulhastings.com 

 
Washington, D.C.  
 
James D. Wareham 
202-551-1728 
jameswareham@paulhastings.com 

Kirby Behre 
202-551-1719 
kirbybehre@paulhastings.com 
 
Lawrence Barcella 
202-551-1718 
larrybarcella@paulhastings.com

 

 

 

 
1 See Press Release, SEC Names New Specialized Unit Chiefs and Head of New Office of Market Intelligence (Jan. 13, 

2010), available at http://www.sec.gov/news/press/2010/2010-5.htm.  

2 See Press Release, SEC Announces Initiative to Encourage Individuals and Companies to Cooperate and Assist in 
Investigations (Jan. 13, 2010), available at http://www.sec.gov/news/press/2010/2010-6.htm. 

3 See SEC Division of Enforcement, Enforcement Manual (Jan. 13, 2010), available at 
http://www.sec.gov/divisions/enforce/enforcementmanual.pdf.  

4 See Press Conference, SEC Announces Measures to Further Strengthen Enforcement Efforts (Jan. 13, 2010), available at 
http://www.sec.gov.  
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