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UK Securities Law Update – Q1, 2010 
BY RONAN O’SULLIVAN AND ROSS MCNAUGHTON 

Introduction 

In this issue of our UK securities law update we consider the status of the listing regime review by 
the Financial Services Authority (“FSA”) following the recent publication of its Policy Statement 
setting out the findings of its ongoing review and consultation on the UK listing regime. We also 
look at the recent changes to the Alternative Investment Market (“AIM”) rules by the London Stock 
Exchange (“LSE”) relating to disclosure of directors’ remuneration and electronic communications, 
as well as the recent issue by the FSA of its latest listing regime newsletter, List! No. 24. 

1. Proposed changes to the UK Listing Regime 

On 26 February 2010, the FSA published its Policy Statement reporting on the main issues covered 
in the two Consultation Papers on the UK listing regime that it issued last year. The Policy 
Statement is the culmination of a three year review and sets out the revised framework for all 
listings on the Official List. 

The aim of the FSA’s review was to provide greater clarity about the regime’s structure and the 
rights and obligations it creates, so that: 

• investors will be able to make more informed investment decisions; and 

• issuers will have appropriate flexibility over the route they wish to pursue to raise capital. 

As such, the changes will be of interest to, amongst others: 

• UK and overseas issuers with UK-listed securities; 

• UK and overseas issuers contemplating a UK listing of securities; and 

• investors in UK-listed securities. 

The listing regime changes proposed by the FSA will come into force on 6 April 2010, with the 
exception of the availability of a secondary (or “Standard”) listing for UK companies, which came 
into force on 6 October 2009, and certain transitional provisions for overseas issuers in respect of 
corporate governance and pre-emption rights, each as explained further below. 

(a) General Overview 

Throughout the consultation process, the FSA had considered various fundamental elements of the 
UK listing regime, including whether to retain the “super-equivalent” listing standard (namely the 
requirement for certain listed companies to comply with rules that exceed the EU-directive 
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minimum standards) and whether secondary listings and the listing of GDRs should be removed 
from the Official List altogether. 

Overall, the FSA decided against a fundamental restructuring of the UK listing regime and has 
focused principally on structuring and clarifying the labelling and segmentations of different listing 
options within the regime. However, the FSA is introducing various changes, particularly in relation 
to corporate governance and pre-emption rights, that will have an important effect on overseas 
issuers. 

(b) Categorisation of Securities 

A key change being made by the FSA is to clarify the structure of the listing regime, which is split 
in two segments: “Premium” and “Standard”. A Premium listing will denote the stringent super-
equivalent standards (similar to the current “primary” listing) and a Standard listing will denote 
the EU minimum standards (similar to the current “secondary” listing). 

The table below summarises how the UK listing regime will be structured with effect from 6 April 
2010: 

 The UK Listing Regime 

Listing 
segment 

Premium* 
(Super-equivalent) 

Standard 
(EU-minimum standards) 

Securities 
category 

Equity 
shares 

Equity 
shares 

Equity 
shares 

Shares GDRs Debt & 
debt-like 

Securitised 
derivatives 

Misc. 
securities 

Examples 
of types of 
companies/ 
securities 

Commercial 
companies 

Closed-
Ended 
Investment 
Funds 

Open-
Ended 
Investment 
Companies 

Equity 
shares** 

Non-equity 
shares 

 Debt 
securities 

ABS 

Convertible 
securities 

Preference 
Shares 
(specialist 
securities) 

 Options 

Warrants 

Listing 
Rule 
Chapter 

LR6 LR15 LR16 LR14 LR18 LR17 LR19 LR20 

 
*  further obligations in LR7 to LR13 apply for Premium Listed equity shares 
**  an investment entity will only be able to benefit from this Standard Listing category for a further class of 

equity shares if it already has (and only for so long as it maintains) a Premium Listing of a class of its 
equity shares 

The FSA is currently undertaking a review to categorise all existing listed securities into Premium 
and Standard. It is proposed that all listed companies will need to display the segment and 
category to which their securities belong when they make a regulatory announcement. 

(c) Standard / Directive Minimum Listing for UK Companies 

The EU-directive minimum secondary listing of equity shares under Chapter 14 of the Listing 
Rules was previously only available to non-UK issuers. 

However, the FSA has, with effect from 6 October 2009, changed its rules to now allow UK 
companies to also have a secondary (“Standard”) listing of its equity shares. It has done so to 
offer a level playing field for both UK and non-UK issuers in this regard. 

Whilst most issuers’ choice of whether to pursue a Premium or Standard listing will be determined 
by other factors, including eligibility for inclusion in the FTSE UK Index Series (which currently 
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requires a UK primary (Premium) listing), the FSA’s change does nevertheless offer some UK 
companies, who may not be ready or large enough for a Premium listing, an alternative route to 
listing. We expect this is likely to create a genuine alternative to such smaller UK companies 
seeking a listing on alternative markets such as AIM. 

Issuers will need to be aware that, even if they seek a Standard listing together with the lower 
requirements that it entails, if their equity securities are also admitted to trading on a regulated 
market (such as the main market of the LSE), they will also need to comply with various key EU 
directives, such as the Prospectus, Transparency and Market Abuse Directives, the International 
Accounting Standards Directive, and the Company Reporting Directive. As part of the FSA’s 
consultation it is also introducing a rule to clarify that, in order to be admitted to the Official List, 
equity securities (other than securities to which Chapter 4 of the Listing Rules (relating to the 
professional securities market and specialist and other securities) applies) must also be admitted 
to trading on a regulated market. 

(d) Corporate Governance 

An important development for overseas issuers is the new requirement the FSA is introducing to 
require all Premium listed companies (i.e. both UK and non-UK issuers) to ‘comply or explain’ 
against the UK Combined Code. 

The UK Combined Code is the principal code of corporate governance in the UK and sets out the 
‘gold standard’ of corporate governance that investors generally expect all issuers to seek to 
achieve. Currently only UK issuers with a primary listing are required to ‘comply or explain’ against 
the Code and non-UK issuers with a primary listing are only required to report whether they 
comply with the corporate governance regime of their country of incorporation and the significant 
ways in which their actual corporate governance practices differ from those set out in the 
Combined Code. 

The FSA is extending the ‘comply or explain’ approach to non-UK issuers with a Premium listing as 
it believes that as a general principle, in the interests of clarity, there should be as much 
uniformity as possible in the Premium segment unless there is a compelling reason not to do so. It 
also believes the UK Combined Code to be sufficiently flexible to allow companies to explain the 
stance they have taken on some key corporate governance concepts where their practice does not 
accord with those set out in the Combined Code. 

The FSA is allowing existing non-UK issuers a transitional period to prepare for this development, 
so that they will only need to comply with this rule with respect to their accounts reporting on 
financial years beginning after 31 December 2009. This would mean that the earliest issuers with a 
normal accounting period would need to report against the Combined Code would be for those 
companies reporting between January and April in 2011 (against a financial year beginning on or 
after 1 January 2010). In the meantime, all non-UK issuers will need to assess how they will 
comply with this ongoing requirement when the rules come into effect, as will any non-UK issuers 
that are contemplating a Premium listing in the UK. 

(e) Pre-emption Rights 

Following its consultation, the FSA has also decided to require non-UK companies with a Premium 
listing to offer pre-emption rights to their existing shareholders when they make an offer of shares 
for cash. This is on the basis of the general principle referred to above that in the interests of 
clarity there should be as much uniformity as possible in the Premium segment, unless there is a 
compelling reason otherwise. 

The new FSA rules will provide that if such pre-emption rights are not provided for under the laws 
of the country of incorporation of the non-UK issuer, when applying for a Premium listing an 
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overseas issuer will need to ensure that its constitution provides for appropriate pre-emption 
rights, which are not incompatible with the law of the country of its incorporation. 

The FSA has noted that a significant proportion of overseas issuers already offer pre-emption 
rights. However, it is providing for a transitional period of one year for primary listed overseas 
companies to comply with the new pre-emption requirements, which will allow them time to 
amend their constitutional documents, if required, and to obtain an annual authority from 
shareholders to disapply such pre-emption rights. As such, these overseas issuers will need to 
comply with the pre-emption requirements after 5 April 2011 and, in the meantime, any non-UK 
issuers with or contemplating a Premium listing will need to consider how they will comply with 
this new pre-emption requirement. 

(f) Migration 

The FSA is also proposing changes which are intended to make it easier for issuers to migrate 
between segments. From 6 April 2010, companies will be able to migrate without cancelling their 
listings, subject to certain procedural requirements being met and, in certain cases (such as 
moving down from a Premium segment), shareholder approval being obtained. 

2. Recent Changes to the AIM Rules 

In relation to the AIM market the LSE has recently issued a notice setting out two changes to its 
AIM rules relating to: 

• disclosure of the remuneration received by directors; and 

• electronic communication to shareholders of annual reports and accounts and admission 
documents on a reverse takeover. 

(a) Directors’ remuneration 

Rule 19 of the AIM Rules, which relates to the publication of annual accounts by an issuer, now 
expressly requires an AIM company to provide in its annual accounts disclosure of directors’ 
remuneration earned in respect of the financial year by each director of the AIM company. The 
following items comprising directors’ remuneration will need to be disclosed: 

• emoluments and compensation, including cash or non-cash consideration received; 

• share options and other long term incentive plan details, including information on all 
outstanding options and/or awards; and 

• the value of any contributions paid by the AIM company to a pension scheme. 

The new disclosure requirements for directors’ remuneration have to be implemented by AIM 
companies with a financial year ending on or after 31 March 2010. 

AIM has confirmed that information disclosed as directors’ remuneration is not required to be 
audited under the AIM rules. 

These express requirements relating to the inclusion of a disclosure on directors’ remuneration in 
an AIM company’s accounts are similar to the requirements applicable to companies listed on the 
Official List, such as under Chapter 9 of the Listing Rules. The express requirement for an AIM 
company to include such disclosures is understandable from a corporate governance perspective, 
especially given the recent focus and scrutiny given to directors’ remuneration generally. 
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(b) Electronic communications with shareholders 

AIM has also introduced amendments to the Notes to Rule 14 (Reverse Takeovers) and Rules 18 
and 19 (Half-Yearly Reports and Accounts), to allow accounts and admission documents in the 
case of reverse takeovers to be sent to shareholders electronically. 

In doing so, an AIM company must make such electronic communications either: 

• in compliance with the UK Companies Act 2006; or 

• provided (i) it has approval from shareholders in a general meeting, (ii) appropriate 
identification arrangements have been put in place so that the shareholders are 
effectively informed, and (iii) shareholders individually have been contacted in writing to 
request their consent to receive accounts by means of electric communication (and if 
they do not object within 28 days, their consent can be considered to have been given), 
are able to request at any time in the future that accounts be communicated to them in 
writing, and are contacted alerting them to the publication of the accounts on an AIM 
company’s website. 

The UK Companies Act 2006 contains provisions relating to electronic communication by 
companies, which contain similar conditions to the requirements set out in the second bullet point 
above. The AIM rule changes mean that AIM companies that are not subject to the UK Companies 
Act 2006 may (provided they comply with the laws of their jurisdiction of incorporation and 
constitution) also benefit from the ability to send documents electronically in certain 
circumstances. This should result in cost savings for the AIM company if it can avoid the need to 
print and send long documents (such as Admission Documents and Accounts) to shareholders in 
hard copy. 

3. List! No. 24 (March 2010) 

The FSA has recently published the latest version of its newsletter, List! No. 24. This covers the 
FSA’s approach to the interaction between working capital statements and risk factors. The FSA 
notes that working capital and risk factors are two of the most important disclosures in 
prospectuses and circulars, particularly for the types of transactions that have been common in the 
last couple of years. 

This edition of List! sets out the FSA’s approach to these disclosures when observing European 
(“CESR”) guidance on the preparation of working capital statements and gives details as to the 
principles the FSA will follow to ensure that clean working capital statements are not qualified or 
watered down by disclosures elsewhere in the document. 

  

If you have any questions concerning these developing issues, please do not hesitate to contact 
either of the following Paul Hastings London lawyers: 

Ronan O’Sullivan 
44-20-3023-5127 
ronanosullivan@paulhastings.com 

Ross McNaughton 
44-20-3023-5124 
rossmcnaughton@paulhastings.com 
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