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Georgia Legislature Approves Ballot Referendum to 
Overhaul Law on Employee Non-Compete Agreements 

BY C. GEOFFREY WEIRICH AND DANIEL P. HART 

On April 29, 2010, the Georgia Senate unanimously passed H.R. 178, a resolution permitting Georgia 
voters to consider a ballot referendum that would overhaul the state’s existing law regarding 
employee non-compete agreements. The resolution, which was approved by the Georgia House of 
Representatives earlier in April, clears the way for Georgia voters to consider whether they will 
approve an amendment to the state constitution during the November 2, 2010 general election. If 
approved by voters, the proposed constitutional amendment would remove the last impediment to a 
companion statute passed by the General Assembly last year, which would provide employers with 
greater flexibility in enforcing non-compete agreements and other restrictive covenants against former 
employees who had access to trade secrets and other confidential information. 

I. Background 

For decades, employers who have attempted to enforce non-compete agreements against their 
departing employees have found Georgia to be an inhospitable forum for such actions, even in some 
cases where the departing employees were in a position to pose a considerable competitive threat to 
their former employer’s business. Most states recognize a common law “rule of reasonableness” under 
which non-compete agreements are enforceable against former employees only if they are reasonable 
as to time, geographic area, and the scope of the activity that is prohibited by the agreement. Unlike 
the law in other states, however, Georgia’s public policy against non-compete agreements is enshrined 
in the state constitution, which expressly prohibits the legislature from authorizing contracts that have 
the effect of defeating or lessening competition and provides that such contracts are “unlawful and 
void.”  

Interpreting this constitutional provision, Georgia courts historically have permitted enforcement of 
only very limited non-competition and non-solicitation provisions against former employees. Although 
the courts’ restrictions are relatively easy to apply to mid-level and lower-level employees whose job 
duties are limited to a specific geographic area, they are considerably more difficult to apply to upper-
level executives at companies that conduct business throughout the United States or throughout the 
world. Moreover, unlike courts in the majority of other states, Georgia courts are not permitted to 
“blue-pencil” (modify) overbroad non-compete or non-solicitation agreements in order to make them 
enforceable. As a result of these restrictions in the law, employers who seek to include non-compete 
provisions in agreements with their employees in Georgia often face two unattractive options with 
respect to their key employees: either they can draft non-compete agreements that are broad enough 
to cover their most senior executives but that are unlikely to be enforced by a Georgia court, or they 
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can draft non-compete agreements that are sufficiently narrow and are likely to be enforced by a 
Georgia court but are extremely limited in effectiveness vis-à-vis senior executives.  

II. H.B. 173 and H.R. 178: A Coordinated Change to Existing Law in Georgia 

As a result of the limitations posed by existing Georgia law, several employers lobbied the Georgia 
General Assembly to enact changes that would bring Georgia law regarding employee restrictive 
covenants more in line with the law in other jurisdictions. As part of this effort, last year the General 
Assembly passed, and Governor Sonny Perdue signed into law, H.B. 173, codified in relevant part at 
O.C.G.A. §§ 13-8-2.1 and 13-8-50 to -59. That statute provides for a host of revisions to the current 
status of Georgia law on restrictive covenants. Among other changes, the statute: 

 permits Georgia courts to partially enforce restrictive covenants that are otherwise 
overbroad, thus reversing Georgia's strict and longstanding “no blue-penciling” rule;  

 provides that in-term restrictive covenants will not be considered unreasonable because 
they lack specific limitations on the scope of activity, duration, or territory, as long as the 
covenants promote or protect the purpose or subject matter of the agreement or deter 
any potential conflict of interest;  

 establishes a presumption that post-employment non-compete agreements with a 
duration of two years or less are reasonable;  

 establishes a presumption that post-employment customer and employee non-solicitation 
agreements with a duration of three years or less are reasonable;  

 permits employers to extend post-employment restrictions on customer solicitation to 
customers and potential customers with whom an employee did not have actual contact as 
long as, within two years prior to the date of termination, the employee supervised the 
employer’s dealings with the customer, obtained confidential information about the 
customer, or earned compensation, commissions, or other earnings as a result of the 
customer’s purchase of the employer’s products or services; and  

 permits employers to enforce post-employment restrictions on employee solicitation that 
lack an express reference to a geographic area.  

Because the Georgia constitution expressly prohibits the legislature from authorizing contracts that 
have the effect of defeating or lessening competition, the changes to Georgia law created by H.B. 173 
cannot survive constitutional challenge unless the state constitution is amended. The Georgia 
legislature previously attempted to overhaul Georgia law regarding employee restrictive covenants 
through the passage of somewhat similar legislation in 1990. However, that legislation, which is 
codified at O.C.G.A. § 13-8-2.1, was declared unconstitutional by the Georgia Supreme Court in 
Jackson & Coker v. Hart, 405 S.E.2d 253 (Ga. 1991). In order to avoid the same constitutional 
challenge this time around, the General Assembly inserted a provision in H.B. 173 stating that the 
statute will become effective only if voters approve a ballot referendum amending the state 
constitution “providing for the enforcement of covenants in commercial contracts that limit 
competition.”  

H.R. 178 represents the second part of this coordinated effort to overhaul existing law regarding 
employee restrictive covenants in Georgia. With the approval of H.R. 178, a ballot referendum 
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amending the Georgia constitution is now scheduled for the general election. Georgia voters will vote 
upon the following referendum on November 2, 2010: 

Shall the Constitution of Georgia be amended so as to make Georgia more 
economically competitive by authorizing legislation to uphold reasonable competitive 
agreements?  

( ) YES 
( ) NO  

If this ballot referendum is approved by the voters, the provisions of H.B. 173 will take effect on 
November 3, 2010. If the referendum is not approved, the statute will be automatically repealed. 

III. Next Steps 

Although opposition to the ballot referendum could emerge in the months leading up to the November 
election, both H.B. 173 and H.R. 178 enjoyed bipartisan support and little opposition in the General 
Assembly. Accordingly, there may be little opposition to the ballot referendum in November, as well, 
although that remains to be seen. Assuming that the ballot referendum is approved by Georgia voters 
in November, employers with operations in Georgia may wish to develop a game-plan for revising 
existing employee non-compete agreements so that they can take full advantage of these changes as 
soon as possible after approval of the referendum. 

 

  

If you have any questions concerning these developing issues, please do not hesitate to contact any of 
the following Paul Hastings lawyers: 

Atlanta 

Geoff Weirich 
404-815-2221 
geoffweirich@paulhastings.com  
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