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CIVIL LAW

Attorneys: Cause of action based 
on law fi rm’s advertisement about 
company’s defective product is not 
exempted from anti-SLAPP. Simpson 
Strong-Tie Co. Inc. v. Gore, CA Su-
preme Court, DAR p. 7087

Attorneys: Statute of limitations 
for malpractice suit against fi rm is 
not tolled where no legal services 
were required during two-year hiatus. 
Laclette v. Galindo, C.A. 2nd/3, DAR 
p. 7177

Environmental Law: California Dept. 
of Pesticide Regulation’s policy of 
prioritizing pesticides for risk assess-
ment complies with Toxic Air Contami-
nants Act. Californians for Pesticide 
Reform v. California Dept. of Pesticide 
Regulation, C.A. 3rd, DAR p. 7181

Family Law: Parent’s right to consent 
to removal of child from country 
constitutes ‘right of custody’ under 

international child abduction law. 
Abbott v. Abbott, U.S. Supreme Court, 
DAR p. 7161

Real Property: Resident qualifi es 
for homestead exemption to satisfy 
judgment debt because home was 
principal residence prior to attach-
ment of judgment lien. Tarlesson v. 
Broadway Foreclosure Investments 
LLC, C.A. 1st/3, DAR p. 7189

CRIMINAL LAW

Criminal Law and Procedure: 

Constitution’s Cruel and Unusual Pun-
ishments Clause prohibits Florida’s 
imposition of life without parole on 
juvenile nonhomicide offender. Gra-
ham v. Florida, U.S. Supreme Court, 
DAR p. 7115

Criminal Law and Procedure: 

Necessary and Proper Clause grants 
Congress authority to enact statute 
that allows commitment of mentally 
ill, sexually violent prisoners beyond 

release date. U.S. v. Comstock, U.S. 
Supreme Court, DAR p. 7096

Criminal Law and Procedure: Propo-
sition 115, which permits probable 
cause determinations at preliminary 
hearings based on hearsay evidence 
presented by qualifi ed offi cers, 
does not violate Sixth Amendment. 
Peterson v. State, U.S.C.A. 9th, DAR 
p. 7142

Criminal Law and Procedure: 
Defendant convicted of theft may 
not be convicted of receiving same 
property, and receiving charge cannot 
be upheld in such dual convictions. 
People v. Ceja, CA Supreme Court, 
DAR p. 7083

Criminal Law and Procedure: Being 
felon in possession of fi rearm is 
separate offense from possession of 
methamphetamine while armed, and 
defendant may be sentenced under 
both. People v. Vang, C.A. 3rd, DAR p. 
7145

Telling It Like It Is

Nora Manella pulls no punches in 
discussing her path to the state appeals 
court bench. PAGE 2

MORE NEWS

By Thomas P. O’Brien, Adam D. Schneir and 
John J. O’Kane IV

The Justice Department is on a roll. In the past 
several weeks, it settled whistleblower suits under 
the False Claims Act (FCA) against pharmaceutical 
companies for nearly $150 million. During that same 
period, the Department of Justice also settled a qui 
tam action involving a private lender for more than $25 
million, and intervened in a separate FCA whistleblower 
suit in Texas.

Since January 2009, the Department of Justice’s 
total recoveries have topped $3 billion in FCA cases. 
Although no industry that conducts business with 

the federal government is immune from FCA enforce-
ment, particularly military defense, the pharmaceutical 
industry has been one of the Department of Justice’s 
high priority targets. In fact, approximately $2.3 billion 
of FCA recoveries since January 2009 have stemmed 
from cases involving fraud against federal health care 
programs. 

On May 4, the Department of Justice announced a 
settlement for over $72 million with Novartis Vaccines 
& Diagnostics Inc. and Novartis Pharmaceuticals Corp. 
The suit alleged that Novartis and its predecessor mar-
keted TOBI, a cystic fi brosis drug, for unapproved uses 
leading to the submission of false claims to federal 
health care programs. Under the settlement agree-
ment, the federal government will receive over $43 

million, while various states were set to receive $29 
million. And, the qui tam whistleblowers will receive 
nearly $8 million from the federal share. 

The Novartis agreement came on the heels of a 
$75 million FCA settlement with Ortho-McNeil-Janssen 
Pharmaceuticals Inc., which resolved allegations that 
the company had “illegally promoted” an epilepsy drug, 
Topamax, and caused the submission of false claims 
to federal health care programs for psychiatric uses 
that were not medically accepted. Separately, Ortho-
McNeil Pharmaceutical LLC agreed to plead guilty to 
a misdemeanor and pay a criminal fi ne concerning al-
legations that it violated the Food, Drug, and Cosmetic 
Act by misbranding Topamax. In the FCA matter, the 

By Rebecca U. Cho
Daily Journal Staff Writer

LOS ANGELES — Michelle Oyler 
received a late night call from a social 
worker in March. One of the foster chil-
dren Oyler represents had gone missing. 
She suspected the teen had hopped on a 
train to San Diego to see his girlfriend. 
But should she go get him? Would that 
be going beyond her duties as a court 
volunteer?

In the past, Oyler would have turned to 
her supervisor at the Los Angeles County 
Superior Court for guidance. This time, 
she was on her own. 

Her supervisor in the Court Appointed 
Special Advocate, CASA, program, along 
with the fi ve others funded by the court, 
was among the 329 employees laid off in 
March due to a budget shortfall. 

The cuts mean hundreds of foster chil-
dren’s cases have been divided among four 
supervisors who remain through funding 
from the CASA nonprofi t, doubling their 
caseloads to roughly 100 children each.

In the wake of the layoffs, the court sus-
pended new advocate assignments until 
June. As a result, fewer children will have 
their points of view presented to a depen-
dency court judge — at least temporarily 
while CASA revamps. 

These advocates have served histori-
cally as an extra pair of eyes to courts in 

the most diffi cult cases, helping to make 
decisions such as where an abused or ne-
glected child should live. 

“We can’t survive without a CASA 
program,” said Judge Michael Nash, the 
supervising judge for the juvenile courts, 
describing CASA volunteers as those who 
“fi ll in the cracks in the system.”

Some of these children are in need of im-
mediate attention. In one case, a teenager 
working in a dangerous neighborhood 
needed transportation at night, said Judge 

Margaret Henry, the supervising judge of 
the dependency court. She could not get 
a court advocate on the case despite her 
request for one, she said, and shortly after 
the youth was found beaten. 

With the cuts, the Superior Court has 
abandoned staffi ng for the CASA pro-
gram. Last year, the court spent nearly $1 
million   on the CASA program.

CASA volunteers in Los Angeles County 
number about 350 and served nearly 600 
children in dependency court last year.

Advocates are brought into cases when 
a judicial offi cer decides a child’s situation 
warrants an independent investigation. 
The advocates also have been key to push-
ing for treatment for conditions, such as 
mental illnesses or learning disabilities 
that have gone untreated.

Supervisors are experienced juvenile 
court workers who guide and direct vol-
unteers through the court system and to 

hard-to-fi nd resources.
CASA of Los Angeles was created in 

1978. Five years later, its private fundrais-
ing arm, Friends of CASA, entered into a 
public-private partnership with the court. 
The court supported the program by pro-
viding supervisors and offi ce space. The 
court continues to provide the group with 
offi ce space.

Presiding Judge Charles “Tim” McCoy 
said in making the budget cuts, he tried 
to strike a balance between closing courts 
and reducing staffi ng for programs such 
as CASA. He expects the program to con-

tinue through funding raised by the non-
profi t side of the organization, he said. 

“We know every reduction will have 
an adverse impact on court operations, 
but a subjective determination has to be 
made as to which to reduce fi rst as we 
go through the process of reducing all of 
them,” McCoy said. 

He also made cuts to clerks in the traffi c 
and criminal division, among others.

The nonprofi t side already had been 
paying for three supervisors before the 
cuts and now one of the supervisors who 

Budget Shortfalls Force Layoffs That Double 
Caseloads for Child Advocates’ Supervisors

Robert Levins / Daily Journal

CASA volunteer Michel Oyler lost her supervisor after L.A. County court layoffs.

See Page 4 — FOSTER

Some children are in need of immediate attention. In one 
case, a teenager working in a dangerous neighborhood 

needed transportation at night. She could not get a 
court advocate and shortly after was found beaten. 

Ads Soliciting 
Plaintiffs Are 
Protected, 
Court Says
By Laura Ernde
Daily Journal Staff Writer

Plaintiffs’ attorneys advertising for poten-
tial clients don’t need to worry about being 
sued for defamation by the businesses they 
target for litigation, thanks to a ruling Mon-
day by the California Supreme Court. 

Such ads are protected by a state law 
against SLAPP suits, or strategic lawsuits 
against public participation, a unanimous 
court held. Simpson Strong-Tie v. Gore, 2010 
DJDAR 7087.

The ruling vindicated Los Gatos attorney 
Pierce Gore, who spent fi ve years fending 
off a libel lawsuit brought by Simpson 
Strong-Tie, a wood screw manufacturer 
whose name was mentioned in Gore’s ad 
encouraging potential plaintiffs to contact 
him. No class action ever materialized 
against the company.

Gore’s lawyer, Tom Burke of Davis Wright 
Tremaine in San Francisco, said the ruling 
ensures the state’s anti-SLAPP law remains 
strong in protecting free speech.

Oakland attorney Jon B. Eisenberg, who 
represented Simpson, said it leaves no 
recourse for victims of defamatory advertis-
ing by attorneys.

“The effect of the Supreme Court’s deci-
sion is to make lawyer advertising pretty 
much a wide open game,” Eisenberg said. 
“You can say what you wish, not only with 

Court Cuts Widen 
Cracks in L.A. 
Foster Care System

Supreme Court 
Limits Sentences 
For Juveniles
By Lawrence Hurley
Daily Journal Staff Writer

WASHINGTON — In a major develop-
ment in sentencing law, the U.S. Supreme 
Court held Monday that juveniles cannot 
be imprisoned for life without parole for 
offenses other than homicide.

The court held on a 5-4 vote that such 
sentences violate the 8th Amendment ban 
on cruel and unusual punishment.

The ruling will affect 129 juveniles 
currently serving life without parole for 
non-homicide offenses, including four in 
California.

When homicide offenses are included,  
the number of California prison inmates 
serving life without parole for offenses 
committed when they were juveniles rises 
to 263. They make up a small number of 
the roughly 170,000 inmates in California’s 
state prisons.

Monday’s ruling was one of three cases 
the court decided, all of which could be 
loosely described as child-friendly deci-
sions. In the other two, the court upheld a 
federal statute that allows sexual predators 
to be detained indefi nitely and made it eas-
ier for parents living overseas to seek the 
return of a child who is unlawfully brought 
to the United States.

Monday’s ruling in the juvenile sentenc-

The Justice Department continues its streak of huge recoveries against the 
pharmaceutical industry, write Thomas O’Brien, Adam Schneir and John O’Kane IV.
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GUEST COLUMN

GOVERNMENT

Ariela Gross of the University of
Southern California discusses the 
question of reparations for slavery.
PAGE 5

JUDICIARY

Richard Frank of U.C. Berkeley School 
of Law says a key and often overlooked 
part of Justice John Paul Stevens’ 
judicial legacy is his role in infl uential 
environmental decisions. PAGE 6

PROPERTY

Rick Rayl and Bradford Kuhn of Nossaman 
examine a recent case where the 
government essentially got a “free pass” 
for taking private property. PAGE 7
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By Richard Frank

A
s Justice John Paul Stevens’ distin-
guished, 35-year career on the U.S. 
Supreme Court winds down, it’s both 
appropriate and timely to consider his 
contributions to American environmental 

law. And those contributions are considerable 
indeed.

Justice Stevens’ infl uence on the nation’s environ-
mental jurisprudence goes well beyond the fact that 
he has served on the Supreme Court longer than 
anyone in U.S. history save the justice he replaced: 
William O. Douglas. And it comes in spite of the fact 
that — unlike Justice Douglas — Justice Stevens’ 
personal and professional history reveals no particu-
lar affi nity for the great outdoors or environmental 
causes.

Nevertheless, a key (and largely overlooked) part of 
Justice Stevens’ judicial legacy is the fact that he’s 
responsible for many of the Court’s most infl uen-
tial environmental decisions over the past several 
decades. 

That wasn’t always the case. Indeed, in his earliest 
opinions Justice Stevens charted a conservative 
course when it came to environmental issues. Largely 
forgotten, for example, is the fact that Stevens dis-
sented from the Court’s 1978 decision in Penn Cen-
tral Transportation Company v. City of New York. In that 
case, the Court rejected a constitutional challenge 
to the city’s historic landmarks preservation law. But 
Justice Stevens joined then-Associate Justice William 
Rehnquist’s dissent in Penn Central, concluding that 
New York’s designation of Grand Central Terminal 
under the municipal landmarks law constituted a 
compensable “taking” of private property under the 
Fifth Amendment to the U.S. Constitution.

Nevertheless, a comprehensive review of Justice 
Stevens’ voting record on the Court demonstrates 
that, far more often, he charted a progressive course 
concerning the environmental cases that came before 
the High Court. And his pro-environment philosophy 
became far more consistent and deeply ingrained the 
longer he served as a Supreme Court justice.

Here, in chronological order, are perhaps the fi ve 
most infl uential environmental law decisions authored 
by Justice Stevens over his extended Supreme Court 
career:

In Chevron U.S.A. v. Natural Resources Defense 
Council, Justice Stevens led a unanimous Supreme 
Court in declaring the USEPA’s “bubble policy” a valid 
means of implementing the federal Clean Air Act. 
That policy represented one of the fi rst applications 
of so-called “market-based” systems of environmen-
tal regulation. Yet Stevens’1984 decision in Chevron 
is far more noteworthy as the precedent establish-
ing a now-foundational principle of administrative 
law: that executive branch agencies’ interpretations 
of less-than-clear congressional statutes they are 
charged with implementing are entitled to substantial 
deference by reviewing courts-the so-called “Chevron 
rule.” Justice Stevens’ Chevron opinion has proven to 
be one of the most frequently-cited in U.S. Supreme 

Court history.
Justice Stevens interpreted the Endangered Spe-

cies Act expansively in his 1995 decision in Babbitt 
v. Sweet Home Chapter of Communities for a Greater 
Oregon. There he concluded on behalf of the Court 
that “harm” proscribed under the ESA includes the 
damaging of natural habitats upon which listed spe-
cies depend for their survival.

In Tahoe Sierra Preservation Council v. Tahoe Re-
gional Planning Agency, Justice Stevens declared on 
behalf of the Court in 2002 that the Tahoe Regional 
Planning Agency’s moratorium on development in the 

Lake Tahoe Basin while TRPA formulated a regional 
plan governing future growth passed muster under 
the Fifth Amendment’s Takings Clause. In rejecting 
the landowners’ regulatory takings claims, Justice 
Stevens’ opinion reiterated the importance in takings 
jurisprudence of a fact-specifi c, multifactor analysis 
of an environmental regulation’s effect on private 
property interests — a somewhat ironic ruling, given 
that this constitutional analysis was fi rst articulated 
in the very Penn Central decision from which Stevens 
had dissented a quarter century before.

Justice Stevens’ most controversial environmental 

ruling doubtless was his majority opinion in the 2005 
case, Kelo v. City of New London. In Kelo, he con-
cluded that a municipality’s exercise of its eminent 
domain powers to condemn private property, which 
was ultimately conveyed to another private party in 
order to facilitate a community redevelopment project 
constituted a permissible “public use” under the Fifth 
Amendment’s Takings Clause. Four justices, led by 
Justice Sandra Day O’Connor, vigorously dissented, 
arguing that such practices constituted an abuse of 
government’s condemnation authority and trampled 
private property rights. O’Connor’s views ultimately 
prevailed in the court of public opinion, with most 
states (including California) changing their eminent 
domain laws to preclude the type of eminent domain 
efforts legitimized in Kelo. (In a speech he gave 
shortly after his controversial Kelo opinion, Justice 
Stevens stated that while he would support similar 
reforms were he a state legislator, he considered 
himself bound by the Supreme Court’s longstanding 
eminent domain/public use precedents in deciding 
the Kelo case.)

Finally, Justice Stevens authored the Court’s 
decision in the landmark climate change case, 
Massachusetts v. USEPA in 2007. Writing for a bare 
fi ve-member majority, Justice Stevens held that the 
state plaintiffs bringing the action had Article III 
standing to challenge the federal government’s fail-
ure to regulate greenhouse gases under the Clean 
Air Act; that the USEPA does in fact have the legal 
authority to do so; and that the agency had abused 
its discretion in failed to regulate greenhouse gases 
under the Act based on the reasons advanced for 
refusing to do so. But perhaps the single most 
signifi cant aspect of Stevens’ opinion in Massachu-
setts is his unequivocal statement in the decision’s 
fi rst paragraph that climate change is a clear and 
present environmental danger facing our nation and 
planet. That declaration has had policy and political 
ramifi cations extending far beyond environmental 
law and lawyers.

Environmental advocates are understandably glum 
over Justice John Paul Stevens’ imminent departure 
from the Supreme Court. Especially over the past two 
decades, Stevens has represented the most reliable 
environmental vote among the justices. In retrospect, 
and more importantly, Justice Stevens may well go 
down in legal history as the most infl uential jurist of 
the modern environmental law era.

Justice Stevens’ Abiding Environmental Legacy

A key (and largely overlooked) part of Justice Stevens’ 
judicial legacy is the fact that he’s responsible for many of 
the Court’s most infl uential environmental decisions over 

the past several decades.

Richard Frank is Executive 
Director of the Center 
for Law, Energy & the 
Environment at the U.C. 
Berkeley School of Law.

Associated Press

Justice John Paul Stevens.

federal share of the civil settlement was nearly $51 million, while state 
Medicaid received over $24 million. The qui tam whistleblowers received 
in excess of $9 million from the federal civil recovery. 

Continuing its streak, the Department of Justice also recently settled 
for over $26 million with Ciena Capital LLC, a private, non-depository 
lender in New York City. This resolved allegations that Ciena and a sub-
sidiary “falsely certifi ed” compliance with Small Business Administration 
regulations by submitting claims for payments on loans they originated, 
underwrote, and serviced. Finally, the Department of Justice recently 
intervened in a qui tam suit in Texas against Kellogg Brown & Root, a 
key logistical support provider for the U.S. military in Iraq, and others 
concerning alleged kickbacks.

The Department of Justice’s clear commitment to vigorous FCA 
enforcement should come as no surprise. In his Senate confi rmation 
hearings, Assistant Attorney General for the Civil Division Tony West 
stated that protecting taxpayer dollars through vigilant anti-fraud and 
FCA enforcement was second only to national security and the war on 

terror on his list of priorities. 
Once referred to as “Lincoln’s Law,” the FCA was enacted during the 

Civil War in an attempt to curtail then-rampant frauds against the federal 
government by military suppliers. The qui tam — “whistleblower” —provi-
sion of the FCA allows private citizens to bring anti-fraud suits on behalf 
of the government and to potentially share in any eventual recovery. This 
private attorneys general enforcement scheme went largely unused until 
1986, when Congressional amendments incentivized its increased use. 

In a typical FCA qui tam action, a private citizen — known as the 
“relator” — fi les a claim on behalf of the government in accordance 
with specifi c and strict procedural requirements. the The Department of 
Justice must then conduct a “diligent” investigation of the claim. This 
investigation is generally critical to the success or failure of any claim. 
At the end of its investigation, the Department of Justice may intervene 
and prosecute the action, decline to intervene and leave the relator to 
prosecute the action, or move to dismiss the relator’s complaint. When 
the Department of Justice decides not to intervene, it usually results in 
the dismissal of the whistleblower suit. 

In May 2009, the enactment of the Fraud Enforcement and Recovery 
Act (FERA) substantially amended the FCA. Specifi cally, FERA eased en-
forcement requirements and increased a defendant’s potential exposure 
to liability by empowering the Department of Justice to more easily issue 
civil investigative demands; eliminating the “specifi c intent to defraud” 
requirement; expanding the defi nition of “materiality”; extending the 
scope of persons who are protected as whistleblowers; and penalizing 
“reverse” false claims. 

Each of these amendments is signifi cant. Of particular note, however, 
is the broad expansion of prosecutorial authority to issue civil investiga-
tive demands. In March 2010, the Department of Justice invoked its 
authority under FERA to allow all 93 U.S. Attorneys to issue civil inves-
tigative demands. Previously, the Attorney General had to personally 
approve them. These are powerful pre-litigation discovery tools that can 

be used by the Department of Justice to compel the production of docu-
ments, responses to interrogatories, sworn testimony, or a combination 
thereof. Because civil investigative demands can be used before litiga-
tion has actually commenced, potential defendants may have to respond 
to these inquiries without the benefi ts of formal civil discovery. With the 
recent changes regarding civil investigative demands, federal prosecu-
tors are now even better equipped to investigate fraud under the FCA. 

The FERA amendments, civil investigative demand expansion, and 
large recent settlements all indicate that the Department of Justice 
will continue to aggressively investigate and clamp down on companies 
violating the FCA. In this zealous enforcement environment, companies 
should be extremely vigilant regarding how they conduct business with 
the government to ensure compliance with the FCA.

There is no substitute for solid preparation. In fact, once the govern-
ment has initiated an investigation a company may have already missed 
its best chance to stave off potential exposure under the FCA. Prudent 
companies and their offi cers and directors should therefore ensure that 
comprehensive and effective compliance systems have been implement-
ed throughout the company. Further, these systems should be routinely 
and rigorously tested to promote ongoing effectiveness. Moreover, if an 
investigation by the Department of Justice has already commenced, the 
company and its counsel may be well served by working closely with the 
Department in an effort to preempt or avoid a possible FCA action. 

In light of the recent large recoveries and signifi cant developments 
under the FCA, undertaking a thorough review of existing policies and 
procedures will likely place an organization in a signifi cantly better 
position to avoid the possibility of a qui tam suit and the threat of the 
Department of Justice action.

Thomas P. O’Brien is a partner in the Litigation Department of Paul 
Hastings and former U.S. Attorney for the Central District of California. 
Adam D. Schneir and John J. O’Kane are both associates in the 
Litigation Department of Paul Hastings Los Angeles offi ce.

Justice Department Targets Fraud Claims 
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