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The California Supreme Court’s August 1, 2005 Koebke 
vs. Bernardo Heights Country Club decision1 holds that 
California’s Unruh Act prohibits businesses from treating 
registered domestic partners differently from spouses in 
extending public accommodations. The case arose from 
a private golf  club member’s (Koebke’s) challenge to a 
Bernardo Heights Country Club (Club) policy of  limiting 
golfing privileges to the member and his or her “legal 
spouse and unmarried sons and daughters under the age 
of  twenty-two (22) residing with them.”2 Koebke asked the 
Club to extend members rights to her same-sex registered 
domestic partner to the same extent as if  her partner were 
her legal spouse, but the Club refused to do so. 

The California Supreme Court decided that Koebke 
stated a valid claim for discrimination under the Unruh 
Act and remanded the case for further proceedings. In 
reaching this conclusion, the Court may have established a 
precedent with far reaching implications within California, 
as well as beyond its borders, as to what “marital status” 
discrimination is. However, the Supreme Court’s decision 
arguably is narrower than it at first blush seems, and it 
may not be of  practical significance to most California 
businesses and employers.

Court’s Analysis

The Unruh Act’s prohibition of  discrimination is codified 
as California Civil Code Section 51(b):  “All persons 
within the jurisdiction of  this state are free and equal, and 
no matter what their sex, race, color, religion, ancestry, 
national origin, disability, or medical condition are entitled 
to the full and equal accommodations, advantages, facilities, 
privileges, or services in all business establishments of  
every type whatsoever.”  Thus, the Unruh Act is a public 
accommodation law, not a law that regulates the employer/
employee relationship. 

Notably missing from the litany of  Unruh Act - protected 
categories is marital status or, for that matter, sexual 

orientation. The great bulk of  the Court’s decision, 
therefore, deals with the extent to which the Unruh 
Act can be construed as prohibiting providing public 
accommodations differently to domestic partners than 
spouses. The Court frequently uses the shorthand “marital 
status” discrimination to refer to the prohibition it held 
that the Unruh Act imposed, but the decision is bereft of  
any meaningful discussion of  whether treating spouses 
differently than registered domestic partners is prohibited 
because it is a form of  marital status discrimination or is 
prohibited whether or not it is marital status discrimination. 
It is this fundamental issue that makes the impact of  the 
Court’s holding outside the narrow confines of  the Unruh 
Act surprisingly unclear.3 

Unruh Act Prohibition of  Treating Registered Domestic Partners 
Differently From Spouses On and After January 1, 2005, the 
Effective Date of the California Domestic Partner Rights and 
Responsibilities Act of 2003 (Domestic Partners Act)4

The first issue the Court tackled was whether the Unruh 
Act required registered domestic partners to be treated the 
same as spouses following the January 1, 2005 effective 
date of  the Domestic Partner Act. The Court described 
the relevant provisions of  the Domestic Partners Act (as 
codified in the California Family Code5) as follows:

Section 297.5 grants [registered] domestic partners 
“the same rights, protections, and benefits” and 
imposes upon them “the same responsibilities, 
obligations and duties under law, whether they derive 
from statutes, administrative regulations, court rules, 
government policies, common law, or any other 
provisions or sources of  law, as are granted to or 
imposed upon spouses.”6  

The Court explained that the legislative history of  the 
Domestic Partners Act demonstrated it was intended to 
combat discrimination based on sexual orientation. The 
Court further noted that Section 297.5(f) of  the Domestic 
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Partners Act provides that “registered domestic partners 
shall have the same rights regarding nondiscrimination as 
those provided to spouses.”7 

The Court also noted that Section 297.5(h) of  the Domestic 
Partners Act “prohibits any public agency in California 
from discriminating against ‘any person or couple on the 
ground that the person is a registered domestic partner 
rather than a spouse or that the couple [consists of] 
registered domestic partners rather than spouses.’”  This is 
an important special rule that we will discuss again later.

The Court began its Unruh Act analysis by pointing out 
that it has always treated the Unruh Act’s list of  protected 
categories as “‘illustrative rather than restrictive.’”8 The 
Court noted that it had created a three-part test for 
determining whether new categories should be protected 
under the Unruh Act, doing so in Harris v. Capital Growth 
Investors XIV, 52 Cal. 3d 1142 (1991). The first prong of  
the  Harris test turns on whether the classification involves 
personal characteristics rather than economic ones. The 
second prong in the Harris test is whether a legitimate 
business purpose justifies the classification. The third 
prong in the Harris test is whether there would be material 
adverse consequences to extending Unruh Act protection 
to the classification.9 

The Court then applied this three-part test to treating 
registered domestic partners differently from spouses. 
The Court concluded that marital status was more of  a 
personal characteristic than an economic status: “The 
kinds of  intimate relations a person forms, and the decision 
whether to formalize such relationships implicate deeply 
held personal beliefs and core values.”10 The Court also 
noted that the Domestic Partners Act required registered 
domestic partners to be accorded the same legal rights in 
California as lawfully married spouses and that this further 
supported the Court’s conclusion that “discrimination 
against registered domestic partners in favor of  married 
couples is a type of  discrimination that falls within the 
ambit of  the Unruh Act.”11 

The Court then looked at whether there was a legitimate 
business reason for permitting discrimination against 
registered domestic partners in favor of  spouses, and 
concluded otherwise, citing California’s domestic partner 
registration procedure as eliminating the knotty proof  
issues that otherwise would have bedeviled determinations 
of  domestic partner status.12 

The Court also rejected the notion that extending Club 
member rights to a member’s registered domestic partner 
would “create the stampede on the fairway that [the Club] 
appears to envision.”13

Finally, the Court said that extending the Unruh Act 
protection would not have the adverse consequences 
reflected in the third prong of  the Harris test for the 
very same reason that practical considerations did not 
justify disparate treatment  -- the registration requirements 
eliminated the possibility of  an avalanche of  difficult-to-
resolve claims.

Pre-2005 Discrimination Against Domestic Partners

The Court reached a very different conclusion with 
respect to the issue of  whether the Unruh Act prohibited 
discrimination against domestic partners prior to the 
Domestic Partners Act. The Court cited the practical 
problems of  proof  of  domestic partner status and the 
pre-Domestic Partners Act lack of  a state policy equating 
registered domestic partner status to marriage.14 

In addition, the Court rejected Koebke’s disparate impact 
theories to the effect that the consequence of  the Club’s 
policy was discrimination against persons based on sexual 
orientation, which the Court stated was a protected Unruh 
Act category, relying on Harris.15  

Intentional Discrimination Claim

Koebke alleged a litany of  facts that suggested that the 
Club’s policy was enforced against her and her domestic 
partner only because they were lesbians, but that it was 
not enforced against unmarried heterosexual couples. 
The Court remanded the case for trial of  this intentional 
discrimination claim.

Significance of the Court’s Holding

While the California Supreme Court clearly held that the 
Unruh Act prohibits extending public accommodations to 
a registered domestic partner differently than to a lawfully 
married spouse after the Domestic Partners Act’s January 1, 
2005 effective date, it is not entirely clear whether the Court 
also held that “marital status” is a protected category under 
the Unruh Act, nor is it entirely clear why discriminating 
against registered domestic partners would be a form of  
marital status discrimination given that the core message 
of  the Domestic Partners Act is that registered domestic 
partnerships are, in legal effect, a form of  marriage.

The Court’s reasoning of  why the disparate treatment of  
registered domestic partners and lawful spouses is “marital 
status” discrimination seemingly rests on the Court’s 
refusal to view registered domestic partners as, in a sense, 
“married.”  Footnote 4 constitutes the totality of  the 
Court’s reasoning on this key point:
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[The Club] contends that because plaintiffs are 
domestic partners they have not alleged marital 
status discrimination under the [Unruh] Act. The 
premise of  this argument is that marital status 
discrimination refers only to differences in treatment 
of  married couples, vis-à-vis unmarried individuals. 
We disagree. A business that decides which benefits 
are to be extended to members of  the public 
based on whether they are married necessarily 
discriminates against both unmarried individuals 
and unmarried couples. . . . Domestic partners are a 
subset of  unmarried couples. 

However, as we have already noted before, it is also 
possible to read Koebke as not resting on marital status 
discrimination, but resting instead directly on extending 
the Unruh Act to prohibit discrimination between lawfully 
married spouses and registered domestic partners without 
regard to whether it is marital status discrimination.

Implications for Businesses Subject to the Unruh Act

Koebke’s message for businesses that are subject to the 
Unruh Act is quite simple:  Treat registered domestic 
partners the same as lawfully married individuals. Doing 
anything else violates Koebke’s clear holding. Newspaper 
stories analyzing the impact of  Koebke on Unruh Act-
covered businesses suggest that, because of  the Domestic 
Partners Act’s passage or changing societal mores, most 
businesses are already treating registered domestic partners 
as they treat married individuals.

Implication for Employers

The employer/employee relationship is not subject to the 
Unruh Act.16 Rather, California’s Fair Employment and 
Housing Act (the FEHA) imposes roughly analogous 
nondiscrimination requirements on employers. The FEHA 
explicitly prohibits discrimination in employment on the 
basis of  “marital status,” among other things.17 Therefore 
if  Koebke holds that treating a registered domestic partner 
differently than a spouse is marital status discrimination 
– which is what it arguably holds – then Koebke can be 
cited for the proposition that such treatment would violate 
the FEHA’s marital status discrimination proscription as 
well, including before the Domestic Partners Act became 
effective (because the FEHA’s proscription of  marital 
status discrimination preceded that act). Furthermore, 
Koebke could then also be cited for the proposition that 
discrimination against unregistered domestic partners is 
also marital status discrimination. All of  the safeguards so 
carefully engrafted into Koebke that key off  the enactment 
of  the Domestic Partners Act and the registration 
requirements for domestic partners would then be of  
no protection in the FEHA context, because the FEHA 

explicitly prohibits marital status discrimination with no 
Domestic Partners Act qualifiers. 

For these reasons, and because Koebke, apart from note 
4 quoted above, is bereft of  any discussion as to why 
treating domestic partners differently from spouses is 
marital status discrimination, we remain uncertain that 
Koebke would be interpreted as holding that such disparate 
treatment is FEHA marital status discrimination. We are 
unaware of  any case law involving the FEHA holding that 
such discrimination constitutes unlawful marital status 
discrimination, nor did Koebke cite any FEHA authority 
relating to marital status discrimination, or even mention 
the FEHA.

We further note that Domestic Partners Act Section 
297.5(h) explicitly requires California governmental 
agencies to treat registered domestic partners the same 
as spouses but it extends no such requirement to private 
sector employers. Since California governmental agencies 
are subject to the FEHA, Section 297.5(h)’s existence 
suggests that the FEHA was not viewed by the legislature 
as mandating equal treatment of  registered domestic 
partners and spouses, but the Court in Koebke rejected a 
similar argument as to the Unruh Act.18 

In addition, we are not aware of  the FEHA ever being 
interpreted, as the Unruh Act has, as permitting the courts 
to create new protected classifications. Therefore, the 
courts likely cannot simply interpret the FEHA as creating 
a protected registered domestic partners class, as the 
California Supreme Court did in Koebke under the Unruh 
Act.

Hence, despite Koebke’s frequent references to marital status 
discrimination and its equation of  disparate treatment of  
registered domestic partners and spouses with marital 
status discrimination, we are not entirely convinced that 
Koebke translates as well into the FEHA context as might at 
first blush seem likely. Nevertheless, it would be unwise for 
employers to assume that Koebke will be ignored in deciding 
FEHA marital status discrimination claims founded on 
the disparate treatment of  domestic partners and spouses. 
Even so, what Koebke means for employers in California 
depends very much on the kind of  employer and the kind 
of  program. 

California governmental employers are already required by 
Domestic Partners Act Section 295.7(h) to treat registered 
domestic partners the same as lawful spouses. These 
employers are no worse off  on account of  Koebke than they 
were post-Domestic Partners Act except to the extent that 
Koebke is applied in the FEHA context to make unregistered 
domestic partner discrimination or pre-Domestic Partners 
Act domestic partner discrimination unlawful.
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In contrast, the Domestic Partners Act does not explicitly 
require private sector employers to treat registered domestic 
partners as they do spouses. However, if  the FEHA’s ban on 
marital status discrimination is interpreted in light of  Koebke 
as equating the disparate treatment of  domestic partners 
and spouses with marital status discrimination, private 
sector employers would be in essentially the same boat as 
California governmental agencies, except in one critical 
respect. Because most instances of  disparate treatment 
involve employee benefits and because most private sector 
employee benefits are governed by the federal Employee 
Retirement Income Security Act of  1974 (ERISA) which 
preempts state laws that relate to benefit plans, we are 
reasonably optimistic that ERISA would preempt any 
FEHA domestic partner discrimination theories as to such 
benefit plans. ERISA preemption at its fringes is hard to 
predict, but a never overruled U.S. Supreme Court decision 
is seemingly directly on point and would mandate ERISA 
preemption.19 

If  ERISA preempts FEHA marital status discrimination 
claims as to ERISA-covered plans, that would leave only 
one private sector category subject to Koebke-type FEHA 
claims:  non-ERISA terms and conditions of  employment 
(other than of  church employers, which are exempt from 
the FEHA).20 Hence, the impact of  Koebke in the private 
sector may be limited to the few non-ERISA programs 
in which marital status is important. The most obvious 
of  these include California’s FMLA analog, CFRA, and 
California’s family sick leave law, but these statutes either 
already explicitly require registered domestic partners to be 
treated in the same way as spouses, e.g., California’s family 

sick leave law,21 or they are required to be applied in that 
manner by Domestic Partners Act Section 297.5(a). Hence, 
while it is possible that Koebke may have a meaningful 
impact on California employers, that is by no means clear 
at this early date. SC

If you have any questions regarding this Stay Current alert, 
please do not hesitate to contact Ethan Lipsig, author of this 
article, at (213) 683 6304 or ethanlipsig@paulhastings.com, or 
your local Paul Hastings Employment Law attorney.
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