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RECENT CHANGES IN FEDERAL LAW AND INVESTIGATIVE TACTICS 
SIGNAL HEIGHTENED ENFORCEMENT UNDER THE FALSE CLAIMS 
ACT 
 
By:  Thomas O’Brien, Adam D. Schneir, and John J. O’Kane, IV 
 
Whistleblower suits under the qui tam provisions of the False Claims Act (“FCA”) have become 
increasingly powerful and significant tools used together by private citizens and the U.S. Department 
of Justice (“DOJ”) to combat fraud against the federal government.  Since 1986, over 4,000 qui tam 
suits have been filed and FCA recoveries have totaled more than $24 billion.i  In fiscal year 2009 
alone, nearly $2 billion of the DOJ’s settlements and judgments resulted from qui tam lawsuits.     
 
These figures will likely continue to significantly rise due to recent changes to the FCA.  Specifically, 
in May 2009, the Fraud Enforcement and Recovery Act (“FERA”) expanded the reach of the FCA, 
relaxed certain legal requirements, and strengthened the investigative arsenal of federal prosecutors.  
And, in March 2010, the DOJ invoked its option under FERA to provide all U.S. Attorneys with the 
authority to issue Civil Investigative Demands (“CIDs”).   
 
CIDs are potent, pre-litigation discovery tools that may be used to compel document production, 
interrogatory responses, or sworn testimony.  The wide scope of information that can be requested 
under a CID, the fact that they may be issued before the government officially joins a qui tam action, 
and the broad new authority conferred upon U.S. Attorneys, signals the DOJ’s intent to issue CIDs 
more frequently and be more aggressive pursuing FCA claims.  
 
The significant changes in the FCA enforcement landscape, especially regarding CIDs, underscores 
the need for companies and their officers to take concrete and proactive steps to ensure compliance 
with federal law and be prepared to deal with potential government investigations. 
 
Background 
 
The FCA’s qui tam provisions generally provide that a private citizen – the “relator” – may bring a 
lawsuit on behalf of the U.S. government against any person who knowingly submits or causes the 
submission of false or fraudulent claims to the U.S. government.  Essentially, qui tam relators act as 
private Attorneys General – with the added incentive that they are often awarded extremely large 
sums of money from the federal share of the civil recovery.   
 
Qui tam is short for an ancient legal device called qui tam pro domino rege quam pro se ipso in hac parte 
sequitur, a Latin phrase meaning “who as well for the king as himself sues in this matter.”ii  The 
concept of qui tam suits has been around for centuries.  In the U.S., the FCA was originally enacted 
during the Civil War and was intended to stem massive frauds perpetrated against the government 
by contractors supplying military goods and services.   
 
Qui tam suits were relatively infrequent until 1986.  That year, FCA amendments increased the 
amount of money private citizens could recover, expanded the role of the relator in conducting the 
litigation, and liberalized the circumstances in which a qui tam suit was available.  Although qui tam 
suits have become more prevalent, their purpose remains the same – to enhance the federal 
government’s ability to recover losses it incurs due to fraud.  
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Recent Changes Have Expanded Company Exposure and Potential Liability 
 
FERA broadly expanded a company’s potential exposure and liability under the FCA.  Specifically, it 
(1) empowered the DOJ to more easily issue CIDs; (2) eliminated the “specific intent to defraud” 
requirement; (3) codified a liberalized definition of “materiality”; (4) expanded whistleblower 
protection to cover additional persons; and (5) provided penalties for “reverse false claims.”  FERA 
also increased the DOJ’s ability to share information it obtains from CIDs with other government 
agencies and private parties.  
 
These changes have significantly altered the FCA enforcement landscape and enhanced the DOJ’s 
investigative arsenal.  They also highlight the federal government’s renewed emphasis on FCA 
compliance.  Companies that conduct business with the federal government, either directly or 
indirectly, should therefore scrutinize and enhance their FCA compliance policies and procedures to 
reduce the possibility of any violations.  
 
Civil Investigative Demands 
 
The DOJ must conduct a “diligent” investigation of a company’s potential FCA violations before it 
intervenes or initiates its own action.  One method of conducting this investigation is through the 
use of CIDs.  Unlike traditional discovery tools, CIDs are employed by the government before 
litigation has actually commenced.  Despite their timing, CIDs may be used to compel production of 
documents, responses to interrogatories, or sworn testimony.  Potential defendants often have to 
respond to CIDs without the benefit of formal civil discovery tools.   
 
Up to now, the use of CIDs has been relatively rare.  Pre-FERA, only the U.S. Attorney General 
could issue them.  On March 24, 2010, however, the DOJ invoked its authority under FERA and 
delegated CID issuance authority to all 93 U.S. Attorneys, as well as the Assistant Attorney General 
for the Civil Division, with a notice and reporting requirement.  
 
Thus, U.S. Attorneys now have a new, powerful pre-litigation discovery weapon to aid in their anti-
fraud enforcement efforts.  This expansion of authority likely signals an increase in the use of CIDs 
in FCA actions and investigations. 
  
Intent 
 
Knowledge or state of mind is a critical factor in establishing liability under the FCA.  After FERA, 
however, specific intent is no longer required for liability.iii  Now, defendants may be liable if, among 
other things, the defendant “knowingly presents, or causes to be presented, a false or fraudulent 
claim for payment or approval” or “knowingly makes, uses, or causes to be made or used, a false 
record or statement material to a false or fraudulent claim.”iv  In this context, the term “knowingly” 
means actual knowledge, deliberate ignorance, or reckless disregard for the truth or falsity of the 
information.    
 
This significant change will likely make it easier for the DOJ and qui tam plaintiffs to establish 
liability.  For example, a company may now be held liable if it knowingly submits a false claim to a 
non-governmental entity without specifically intending to defraud the federal government.  Similarly, 
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FCA liability may attach even if the false claim is not presented directly to a government 
representative, but rather to an intermediary who disperses federal funds.   
 
Materiality  
 
FERA also adopted a more liberal standard for materiality than some courts had previously followed 
in FCA claims.  Under the amendments, the term “material” now means “having a natural tendency 
to influence, or be capable of influencing, the payment or receipt of money or property.”v  This less 
stringent standard may further embolden the DOJ and qui tam plaintiffs to pursue future FCA 
actions.  
 
Protected Whistleblowers 
 
Previously, the FCA only conferred whistleblower protection upon company employees.  FERA, 
however, expanded these protections.  Now, any contractor or agent of the employer is guarded 
against retaliatory or discriminatory action.vi  Further, the FCA will protect this enlarged class of 
potential whistleblowers for their “efforts to stop” FCA violations – even if a qui tam action has not 
been filed.  
 
Reverse False Claims 
 
FERA also expanded the type of activity which may expose a company to FCA liability.  Now, 
companies may be prosecuted for the knowing retention or concealment of any overpayment from 
the federal government – a “reverse false claim.”vii 
 
Although this new provision is not intended to punish companies for the innocent receipt of 
government overpayments, it does expose companies to liability if they later realize they have 
received an overpayment and take no corrective action.  
 
What Companies Should Know Procedurally About Qui Tam Actions 
 
FCA relators do not need to suffer personal harm as a result of the defendant’s conduct to bring a 
qui tam action.  They do, however, need to comply with very detailed procedural requirements.  
 
Specifically, the complaint must be brought in the name of the government and filed in camera.  
Once filed, the complaint remains under seal for at least 60 days and will not be served on the 
defendant until ordered by the court.viii  The relator, however, must serve a copy of the complaint 
and a “written disclosure of substantially all material evidence and information the person 
possesses” on both the U.S. Attorney General and the local U.S. Attorney.  
 
The DOJ, then, must “diligently” investigate the alleged violations to determine how it will 
proceed.ix  During the investigation, the government may conduct witness interviews, compel 
testimony, consult with experts, or subpoena documents or records.  Moreover, where there is a 
parallel criminal investigation, the DOJ may use search warrants and other investigative tools to 
obtain evidence.  
 
Subject to the likely possibility of significant extensions, the DOJ has 60 days to elect how to 
proceed.  After this period, it may (1) intervene and proceed with one or more counts of the 
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pending qui tam action; (2) decline to intervene in one or all counts of the pending action, leaving the 
relator the option of prosecuting the action; or (3) move to dismiss the relator’s complaint.x 
 
The investigation phase is often the most critical point for a qui tam defendant.  Essentially, if the 
government declines to intervene, this often results in the dismissal of the qui tam action.  
 
DOJ Has Recently Obtained Large Settlements 
 
So far this year, the DOJ has been actively pursuing FCA cases.  For example, in March 2010, it 
announced that Alpharma, Inc., agreed to pay $42.5 million to resolve FCA allegations “in 
connection with the marketing of the morphine-based drug Kadian.”xi  Specifically, the settlement 
resolved allegations that the company “paid health care providers to induce them to promote or 
prescribe Kadian, and made misrepresentations about [its] safety and efficacy.”  As part of this 
settlement, the qui tam plaintiff received $5.33 million out of the federal share of civil recovery.       
 
In 2009, a significant portion of the DOJ’s FCA recoveries also came from the health care and 
pharmaceutical industries.  In September 2009, for example, Pfizer Inc. agreed to pay $1 billion to 
resolve allegations under the FCA that it “illegally promoted four drugs” and “caused false claims to 
be submitted to government health care programs for uses that were not medically accepted 
indications and therefore not covered by those programs.”xii  According to the DOJ, this was the 
largest civil fraud settlement ever against a pharmaceutical company and resulted in over $668 
million to the federal government and over $331 million to state Medicaid.  Six qui tam 
whistleblowers were awarded more than $102 million from the federal recovery.  
 
In July 2009, the city and state of New York agreed to settle allegations that they “knowingly 
submitted, or caused to be submitted, false claims for reimbursement for school-based health care 
services” provided to children eligible for Medicaid over an 11-year period.xiii  The $540 million 
settlement in this matter was a record recovery for the Medicaid Program by the DOJ.  The qui tam 
relator, a speech therapist who provided services to preschool children, received $10 million from 
the federal recovery. 
 
Last year, the DOJ also resolved some significant FCA matters in the military defense area.  In April 
2009, defense contractor Northrop Grumman Corp., one of its subsidiaries, and its predecessor, 
agreed to settle FCA allegations that they “provided and billed the National Reconnaissance Office 
for defective microelectronic parts.”xiv  Under the settlement, which totaled $325 million, the qui tam 
whistleblower received $48.75 million as his share of the recovery.  
 
In February 2009, APL Ltd. agreed to resolve FCA allegations that “it submitted false claims to the 
United States in connection with contracts to transport cargo in shipping containers to support U.S. 
troops in Iraq and Afghanistan.”xv  Specifically, the government alleged that APL “knowingly 
overcharged and double-billed the Department of Defense to transport thousands of containers 
from ports to inland delivery destinations” in the two countries.  As part of this $26.3 million 
settlement, the qui tam plaintiff, an employee of the company, received $5.2 million.       
 
Practical Considerations for Companies Who Deal with the Government 
 
Depending on the nature of the allegations, companies that have violated the FCA potentially face 
multi-million dollar judgments.  Further, in light of FERA, and the DOJ’s clear dedication to 
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vigorous enforcement, the overall frequency and size of FCA actions are likely to rise throughout 
2010 and beyond.  
 
Thus, companies, including their officers, should take steps to ensure that they are prepared to 
respond if the government comes knocking at their door with a CID.  Similarly, companies faced 
with the daunting prospect of a qui tam suit should carefully evaluate whether to take a proactive and 
aggressive approach when dealing with the DOJ.   
 
In certain instances, it may behoove a company and its counsel to work closely with the DOJ during 
the investigative stage in an effort to preempt or resolve any possible FCA action.  Once a CID has 
been issued and the investigation has begun, recognizing the gravity of the situation and being 
proactive and flexible in responding to DOJ inquiries may be the difference between a prosecution, 
a front page settlement, or dismissal.  
 
Conclusion 
 
FCA enforcement remains a key DOJ priority.  Consistent with this priority, recent changes in 
federal law have strengthened the ability of federal prosecutors to investigate and prosecute FCA 
claims.  Similarly, liberalized legal requirements have seemingly made it easier for qui tam plaintiffs to 
succeed.  Companies, and their officers, that conduct business with the federal government should 
therefore proactively scrutinize and enhance their FCA compliance policies and procedures, and be 
prepared to respond quickly and effectively to any government inquiries.  
 
*Tom O’Brien is a partner in the litigation department of Paul Hastings and former U.S. Attorney for the Central 
District of California.  Adam Schneir and John O’Kane are associates in the litigation department.  All are based in 
the firm’s Los Angeles office. 
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