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Retention Requirements for ABS — The New 
Regulatory Landscape in the U.S. and Europe 
BY CHARLES ROBERTS, CONOR DOWNEY, RON LANNING & DIEGO SHIN1 

While there has been some improvement in at least certain areas of the financial markets, the asset 
backed securities’ (“ABS”) market has yet to see any evidence of significant recovery since the 
onslaught of the credit crisis. In this current climate of suspicion, if not outright hostility, towards 
structured products, regulators are seizing the opportunity to propose and implement measures that 
will have long lasting effects on the ABS market going forward. 

As with respect to the new rules being put into place, no single proposed measure will have a greater 
impact on the securitisation industry than the requirement that originators retain a portion of newly 
issued ABS. The stated purpose of this measure is to align the interests of investors with that of 
originators. The rules in both Europe and the U.S. have set retention at 5 per cent, which may be met 
by the ownership of an equivalent percentage in each ABS issued tranche (a “Vertical Slice”) net of 
any hedging or other credit risk transfer arrangement, or meeting certain other retention 
requirements or other requirements, the standards of which differ between Europe and the U.S. 

This memorandum explores the retention requirements both approved and proposed for both Europe 
and the U.S. 

A. European Legislation 

On 1 January 2011, the European retention rules for securitisation transactions will take effect. In 
addition to covering retention requirements, these changes will include requirements in respect of re-
securitisation, disclosure and investor due diligence in connection with securitisations and will be 
primarily introduced through amendments to the Basel II framework (“Basel II”)2 and the European 
Union Capital Requirements Directive (the “CRD” and together with Basel II, the “Amendments”).3 In 
accordance with European law, the Amendments will need to be implemented into the national laws of 
each of the Member States. In the U.K., the Financial Services Authority (“FSA”) will be responsible for 
implementing the majority of the Amendments by way of amendments to its prudential rules.4 

The Capital Requirements Directive 

Basel II was implemented within the European Community (“EC”) by the Banking Consolidation 
Directive

5
 and the Capital Adequacy Directive

6
. These combined directives are referred to as the CRD. 

The European Commission has produced a series of proposals that upon implementation would make 
significant amendments to the CRD and which are called CRD II

7
, CRD III and CRD IV. The retention 
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requirements implemented pursuant to CRD II are set out in Article 122a of the amended Banking 
Consolidation Directive (“Article 122a”) and will apply to credit institutions subject to Member State 
authorisation under said directive (save as expressly exempted, e.g. in the case of the U.K. credit 
unions and municipal banks) holding a position: (a) in any securitisations issued on or after 1 January 
2011; and (b) from 31 December 2014, in any pre-January 2011 securitisations where new exposures 
are added or substituted after that date.

8
 

Article 122a requires that in order for such credit institutions (other than when acting as originator, 
sponsor or original lender) to be exposed to the credit risk of a securitisation

9
 position the related 

originator, original lender or sponsor is required to have explicitly disclosed to that credit institution 
that it has retained, on an ongoing basis, a net economic interest of at least 5 per cent of the 
securitisation in one of the following manners: 

• Vertical slice - retaining no less than 5 per cent. of the nominal value of each of the tranches 
sold or transferred to the investors; 

• Pari passu share - in the case of securitisations of revolving exposures (e.g. such as in master 
trust securitisations), retaining no less than 5 per cent. of the nominal value of the securitised 
exposures; 

• A random selection - retaining randomly selected exposures, equivalent to no less than 5 per 
cent. of the nominal amount of the securitised exposures, where such exposures would otherwise 
have been securitised in the securitisation, provided that the number of potentially securitised 
exposures is no less than 100 at origination; or 

• First loss piece - retention of the first-loss tranche in the securitisation and, if necessary, other 
tranches in such securitisation having the same or more severe risk profile than those transferred 
or sold to investors, and not maturing any earlier than those transferred or sold to investors, so 
that the retention equals in total no less than 5 per cent. of the nominal value of the securitised 
exposures. 

Regardless of the actual form of the retention requirement, as above, the 5 per cent. retention must 
be held as a net economic interest and maintained on an ongoing basis and cannot be subject to any 
credit risk mitigation, short positions, other hedge or otherwise sold. 

The retention requirements do not apply to: 

• transactions where the securitised exposures are claims or contingent claims on or fully, 
unconditionally and irrevocably guaranteed by: (a) central governments or central banks; (b) 
regional governments, local authorities and public sector entities of Member States; (c) 
institutions to which a 50 per cent. or less risk weight is applied under the standardised 
approach10; or (d) multilateral development banks; 

• transactions based on a clear, transparent and accessible index, where the underlying reference 
entities are identical to those that make up an index of entities that is widely traded, or are other 
tradable securities other than securitisation positions; or 

• syndicated loans, purchased receivables or credit default swaps where these instruments are not 
used to package and/or hedge a securitisation covered by the retention requirements described 
above. 
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Risk analysis and disclosure requirements 

In addition, Article 122a requires that regulated credit institutions be able, both prior to and after 
investing in individual securitisation positions, to demonstrate that they have a comprehensive and 
thorough understanding of such investments, and have implemented formal policies and procedures 
appropriate to such credit institution and the risk profile of such investments. This requires such credit 
institutions to have in place appropriate procedures to analyse and record, among other things: 

• the information disclosed by originators or sponsors with regard to their risk retention; 

• the risk characteristics of the securitisation position held by the credit institution; 

• the reputation and loss experience of earlier securitisations of such originators and sponsors; 

• the methodologies on which the valuation of the collateral supporting the securitisation is based; 
and 

• the structural features of the securitisation that can have a material impact on that credit 
institution’s risk position. 

A credit institution that is a sponsor or originator of a securitisation shall be required to disclose to 
investors its level of risk retention held by it and ensure that prospective investors have available to 
them all materially relevant data on the credit quality and performance of the securitisation, cash 
flows and collateral backing the securitisation as well as any other information necessary to conduct 
comprehensive stress tests on cash flows and collateral values. 

Failure by a credit institution to materially meet, either due to its negligence or omission, any of the 
above requirements will result in that credit institution becoming subject to an additional risk weight of 
not less than 250 per cent. of the risk weight (capped at 1,250 per cent.) which would otherwise apply 
to the holding of such relevant securitisation positions, with a progressive risk weight increase being 
imposed for each subsequent infringement. 

Investment Prohibitions on Alternative Investment Funds 

On 30 April 2009, the European Commission published its proposal for a directive with the purpose of 
establishing a framework for the monitoring and supervision of alternative investment fund managers 
that, among other criteria, are established or otherwise manage alternative investment funds (“AIFs”) 
which units or shares are marketed within the EU. This proposal has been subject to revisions by each 
of the European Parliament (the “Parliament”) and the Council of Ministers (the “Council”).

11
 

Despite significant differences between the versions proposed by each of the Parliament and the 
Council, both texts would prohibit an AIF from investing in securities “that repackage loans into 
tradable securities and other financial instruments” of this type issued after 1 January 2011 if such 
securities or instruments do not meet the criteria to be set forth by the European Commission which 
shall include the originator of such securities or instruments retaining a net 5 per cent. risk retention. 
Therefore, it is likely that there will be final rules that will have the practical effect of expanding the 
CRD restrictions to entities beyond simply credit institutions and encompass funds that are regulated 
in the EU. 

B. U.S. Initiatives 

The Financial Reform Bill 

Both the U.S. House of Representatives (the “House”) and the U.S. Senate (the “Senate”) have 
passed their own versions of a financial reform bill, which has emerged from conference consultations 
for the purpose of reconciling the two separate bills for a final vote by both houses of the U.S. 
Congress (the “Financial Reform Bill”).

12
 If ultimately approved in its current form

13
, the Financial 
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Reform Bill will, among other things, amend the Securities Exchange Act 1934 and impose a risk-
retention requirement on issuers, sponsors and arrangers (each a “Securitizer”) in connection with the 
issuance or disposal of ABS

14
 to a third party. The Financial Reform Bill specifically empowers, within 

270 days of its enactment, each of the Office of the Comptroller of the Currency, the Board of 
Governors of the Federal Reserve System and the Federal Deposit Insurance Corporation (collectively, 
the “Federal banking agencies”), in respect to any Securitizer that is an insured depositary institution 
on the one hand, and the Securities and Exchange Commission (the “SEC”), in respect of any other 
entities on the other, to “jointly prescribe regulations to require any securitizer to retain an economic 
interest in a portion of the credit risk for any asset that the securitizer, through the issuance of an 
asset-backed security, transfers, sells, or conveys to a third party.” 

Legislative retention requirement 

The proposed legislation generally requires the regulations to mandate that a Securitizer retain at 
least 5 per cent. of the credit risk of its related ABS, except for certain residential mortgage-backed 
securities backed by ‘qualified residential mortgages’ (a term to be defined by, among others, the 
Federal banking agencies and the SEC). In addition, the legislation requires rules for different types of 
asset classes such as residential mortgages, commercial mortgages, auto receivables, commercial 
loans and any other classes that the Federal banking agencies and the SEC deem appropriate. 

The regulations are also required to specify, among other things: 

• the minimum period during which such holdings are to be retained; 

• the permissible forms under which the risk retention may be achieved (including, for example, an 
allocation of the risk between a Securitizer and an originator if the Securitizer purchased the 
underlying assets from an originator); and 

• the appropriate standards for risk retention for CDOs, securities collateralised by CDOs and other 
similar instruments backed by other ABS. 

The regulations may also provide for total or partial exemptions from the risk retention requirement 
for any ABS transaction, as may be appropriate in the public interest and for the protection of 
investors. In addition, the regulations shall identify separate asset classes and establish separate 
underwriting standards for each such asset class which, if such standards are met by an ABS, will 
reduce the percentage of credit risk of the related ABS required to be retained to an amount to be 
determined but which would represent less than 5 per cent. of such ABS. 

Furthermore, the regulations will prohibit the Securitizer from directly or indirectly hedging or 
otherwise transferring the credit risk required to be retained pursuant to the Financial Reform Bill. 

As with regard to commercial mortgage-backed securities (“CMBS”), the Financial Reform Bill provides 
that the regulations will specify the permissible types, forms and amounts of risk retention that would 
meet the risk retention requirements to be introduced by the Financial Reform Bill, such as: 

• a Securitizer retaining a specified amount or percentage of the total credit risk of the asset; 

• the retention of a first-loss position in the CMBS by a third-party purchaser that specifically 
negotiates for the purchase of such first-loss position and provides due diligence on all individual 
assets in the pool before the issuance of the ABS; 

• a determination by a Federal banking agency and the SEC that the underwriting standards and 
controls for the asset are adequate; and 

• the provision of adequate representations and warranties relating to the underlying commercial 
mortgage loans at issuance of the securitisation and related enforcement mechanisms against the 
originator or issuer of the CMBS in the event of a breach of such representations and warranties. 
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The Financial Reform Bill also includes certain provisions requiring the Chairman of the Financial 
Services Oversight Council to both coordinate all joint rulemaking required to implement the risk 
retention provisions of the Financial Reform Bill and conclude a study within 180 days of the 
enactment of the Financial Reform Bill on the macroeconomic effects of the risk retention 
requirements.

15
 Such study shall include a retrospective analysis of the effect the risk retention 

requirement would have had if previously in place in averting the real estate price bubble of pre-credit 
crunch days. In addition, the study will analyse whether future real estate bubbles may be minimised 
by proactively adjusting the percentage of risk retention in regional or national markets, whether such 
percentage adjustments should be made by an independent regulator or in a formulaic and 
transparent manner and whether such adjustments should be made independently or in concert with 
monetary policy. Therefore the Financial Reform Bill suggests that Congress is open for possible future 
legislation or rulemaking permitting an adjustment of the percentage of required risk retention in local 
or national markets. 

The SEC’s Regulation AB2 

Whilst the Financial Reform Bill is at the forefront of the proposed new risk retention requirements, the 
SEC had prior to the finalisation of the terms of the Financial Reform Bill already proposed a set of 
amendments to Regulation AB which would have a similar, though more limited, effect. On 7 April 
2010, the SEC approved for public comment a new set of rules (“Reg AB2”) which would replace the 
requirement that any ABS intended to obtain shelf eligibility be of investment grade for new criteria 
with requirements that intend to better align the interests of sponsors with investors.

16
 In addition to 

including provisions relating to disclosure and ongoing reporting for ABS transactions, Reg AB2 
contains provisions on retention requirements for ABS issuances. 

Retention as a condition for shelf eligibility 

In contrast to the Financial Reform Bill, the SEC’s proposed risk retention rules are set as a condition 
to an issuance’s shelf eligibility and require that the sponsor or an affiliate of the sponsor retain, on an 
ongoing basis, a net economic interest, to be measured at issuance (or on origination, in the case of 
‘originator’s interest’), in one of two ways: 

• by retaining a minimum of five per cent. of the nominal amount of each tranche sold or 
transferred to investors, net of related hedge positions taken by such sponsor or its affiliate; or 

• in the case of revolving asset master trusts, retention of the ‘originator’s interest’ of a minimum 
of five per cent. of the nominal amount of the securitised exposures, net of hedge related 
positions taken by such sponsor or its affiliate, provided that the ‘originator’s interest’ and 
securities held by investors are collectively backed by the same pool of receivables, and 
payments of the ‘originator’s interest’ are not less than five per cent. of the payments of the 
securities held by investors collectively. 

In addition, in order for the ABS to obtain shelf eligibility, the prospectus of the related ABS will need 
to disclose that the related sponsor or an affiliate retains a net economic interest in the ABS by way of 
one of the two methods described above. Furthermore, the issuer and the securitisation depositor will, 
at the time of filing of the forms necessary to obtain shelf eligibility for an ABS, need to state to the 
SEC that to the extent the related sponsor or affiliate of the ABS is required to comply with a risk 
retention requirement in connection with a previous shelf-eligible ABS offering involving the same 
asset class, that such sponsor or affiliate holds the required risk as at the date such forms were filed 
for the new shelf eligible ABS. Following the initial issuance, an issuer wishing to conduct a takedown 
off an effective shelf registration statement must provide quarterly reporting on the sponsor’s or 
affiliate’s compliance with the risk retention requirements (in relation to the ABS subject to the 
takedown and previous shelf eligible ABS). The issuer will also be required to disclose to the SEC any 
material change in the amount of the sponsor’s or affiliate’s interest in the ABS under Form 8-K. All 
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such information is publicly available through the SEC’s EDGAR database and any non-compliance will 
not only result in loss of shelf eligibility of the ABS but may also result in the imposition of fines and 
liabilities under the U.S. securities laws. 

The FDIC’s Safe Harbour 

In addition to the Financial Reform Bill and the SEC’s proposed Reg AB2, the Federal Deposit 
Insurance Corporation (the “FDIC”) on 11 May 2010 issued its own notice of proposed rulemaking (the 
“NPR”)

17
 to the rules regarding the treatment by the FDIC, in its capacity as receiver or conservator of 

insured depository institutions (an “IDI”), of financial assets transferred by an IDI in connection with a 
securitisation or participation (the “Rule”) after 30 September 2010. The NPR addresses and intends 
to provide a final rule (the “Final Rule”) replacing transitional measures (the “Transition Rule”) 
implemented by the FDIC in a series of measures between late 2009 and early 2010 in order to 
address the Financial Accounting Standards Board’s (“FASB”) modifications to U.S. GAAP.

18
 

FAS 166 and FAS 167 (the “2009 GAAP Modifications”) require IDIs to consolidate special purpose 
entities to their own balance sheets in certain circumstances which has the effect of the related 
financial assets not being treated as having been sold. The FDIC’s Rule provided a safe harbour to the 
FDIC’s general powers to repudiate contracts entered into by the IDI or reclaim property financial 
assets transferred by the IDI if certain conditions had been met, primarily if such financial assets were 
given accounting off balance sheet treatment. The Rule also effectively avoided the application of an 
automatic stay against any third party which would otherwise prevent third parties from recovering 
property or monies due to them for a 45-90 day period following the appointment of a conservator or 
receiver over an IDI. In order to address the impact of the 2009 GAAP Modifications, the FDIC 
implemented the Transition Rule which provides a safe harbour for participations and securitisations 
until 30 September 2010. 

Retention as a condition for continued safe harbour eligibility 

The Final Rule sets out conditions which an issue of ABS would have to satisfy in order to qualify for 
the safe harbour (as described above) after 30 September 2010, which among other things will 
require sponsors to retain an economic interest of not less than 5 per cent. of the credit risk of the 
related financial assets. Specifically, paragraph (b)(5) of the Final Rule would, if adopted in its current 
form, provide that the 5 per cent. retention requirement may be met by either holding: (a) a 5 per 
cent. Vertical Slice in each of the credit tranches sold or transferred to investors; or (b) a 
representative sample of the securitised financial assets equal to at least 5 per cent. of the principal 
amount of the financial assets at transfer. 

As in the case of the Financial Reform Bill, and to all practical effects with regard to Reg AB2, the 
retained risk may not be transferred or hedged, in this case during the term of the securitisation. The 
FDIC states in the NPR that it does not regard this prohibition as precluding hedging the interest rate 
or currency risks associated with the retained portion of the securitisation tranches but rather that the 
prohibition is directed at the credit risk of the transaction to ensure that the originator properly 
underwrites the financial assets in question. 

With regard to residential mortgage backed securities (“RMBS”), in addition to the retention 
requirements described above, the Final Rule proposes that in order for an RMBS issuance to qualify 
for the safe harbour, a reserve fund shall be established, presumably by or on behalf of the issuer, in 
an amount equal to at least 5 per cent. of the cash proceeds of the RMBS payable to the sponsor to 
cover the repurchase of any financial assets which may be required as a result of a breach of the sale 
representations and warranties which balance (if any) shall be released to the sponsor on the first 
anniversary of the date of issuance. 
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The Final Rule also requires, among other things, that any ABS qualifying under the safe harbour 
cannot be sold to any affiliate or insider of the sponsoring IDI. 

Conclusion 

Despite certain discrepancies amongst the U.S. initiatives
19

, at this stage it is clear that U.S. 
regulators will be directly implementing the retention of risk requirement ‘across the board’ to all ABS 
offered (and not otherwise exempted from such requirements by the relevant Federal banking agency 
or the SEC) in the U.S., be it by way of the actual ownership of the required percentage of ABS or by 
the ABS meeting certain ‘quality’ standards. 

European regulation, on the other hand, applies a ‘carrot and stick’ approach by requiring a strict 5 
per cent. holding requirement by limiting a non-conforming ABS’ investor base either by, in the case 
of alternative investment funds (e.g. hedge funds, private equity funds and real estate funds), a 
straight prohibition on its acquisition or, in the case of European regulated credit institutions investors, 
imposing a higher cost of capital on such investors. 

The main areas covered by the European regulations and, in their current form, U.S. initiatives 
seeking to implement ABS risk retention requirements (and certain significant ABS ancillary matters) 
may be broadly summarised as follows: 

 

  EU USA 

Measures: 

 

Three separate measures at the European 
level that will be (or have been) 
implemented into the national law of each 
Member State: 

• Basel II  

• CRD 

• AIFM Directive 

• Financial Reform Bill 
(applying to all ABS subject 
to US regulation) 

• Regulation AB2 (for shelf 
eligibility); and 

• FDIC safe harbour rules 
(applying to ABS issued by 
FDIC insured entities) 

Implementation 
Date: 

Basel II and CRD Amendments: 1 January 
2011 for new ABS and 31 December 2014, 
for ABS issued prior to 1 January 2011, 
where new exposures are added or 
substituted after that date. 

AIFM Directive: not yet implemented but, 
if implemented in the current form, would 
apply to ABS issued after 1 January 2011. 

To be determined 

Nature of 
Requirement: 

EU credit institutions cannot invest in ABS 
not meeting the criteria absent increased 
regulatory capital requirements. 

AIFs marketed in the EU or which 
managers are established in the EU are 
prohibited from investing in non-compliant 
ABS. 

Sales of underlying assets to 
securitisation vehicles will be 
subject to new changes to FDIC 
safe harbour rules, thereby 
putting investors at risk that the 
FDIC can claw back such assets 
upon the insolvency of the 
selling IDI. 

Scope: All ABS All ABS 

Application: Universal across all asset classes. Different rules for different asset 
classes. 
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Retention: 5% comprising: 

• A Vertical Slice of all tranches issued; 

• A pari passu share in the case of 
revolving assets; 

• a random selection; or 

• a first loss piece 

Generally a 5% retention 
requirement but standards will 
specify the permissible types, 
forms and amounts of risk 
retention that would meet the 
risk retention requirements, 
such as: 

• a different percentage or 
amount to be specified; 

• by a first loss piece held by 
a third party purchaser who 
provides due diligence on 
all individual assets before 
ABS issuance; 

• satisfactory underwriting 
standards and controls for 
the asset are adequate; 
and 

• adequate representations 
and warranties and related 
enforcement mechanisms. 

Exemptions: Issues of ABS by certain national and 
regional public sector entities. 

RMBS backed by qualifying 
residential mortgages. Possible 
regulator exemptions if in the 
public interest. Reduced 
retention requirement if 
underwriting standards are met. 

Enforcement and 
Oversight: 

Regulatory supervision, as to impact of 
capital requirements or investment by AIF. 

EU credit institutions must be satisfied 
that rules have been met prior to investing 
or take risk on penal capital treatment. 

Securities Act disclosure 
requirements for each ABS 
tranche and underlying assets 
will be a condition for shelf 
eligibility. 

Required for sale of assets to 
securitisation by insured bank to 
qualify for FDIC safe harbour. 

Disclosure and On-
going: Reporting: 

Includes materially relevant data on credit 
quality and performance of individual 
underlying exposures, cash flows and 
collateral supporting securitisation to 
enable conduct of stress tests on cash 
flows and collateral values. Failure to 
receive information can result in higher 
capital charges for the relevant ABS 
positions. 

Retention disclosure required for 
continued shelf eligibility. 

Disclosure of structural 
information required for FDIC 
safe harbour with respect to 
assets sold to securitisation 
vehicle by an IDI. 

Requirements as to 
Investor’s 
Expertise: 

European credit institutions investing in 
ABS must have expertise, policies and 
procedures to properly evaluate and 
monitor their investments. 

Failure of this requirement can result in 
higher capital charges with respect to the 
institution’s ABS positions. 

No requirements. 
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If you have any questions concerning these developing issues, please do not hesitate to contact any of 
the following Paul Hastings lawyers: 

London 

Charles Roberts 
44-20-3023-5164 
charlesroberts@paulhastings.com 

Conor Downey 
44-20-3023-5165 
conordowney@paulhastings.com 

 

Diego Shin 
44-20-3023-5177 
diegoshin@paulhastings.com 

New York 

Ron Lanning 
212-318-6850 
ronaldlanning@paulhastings.com 
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Comprehensive Version (June 2006) - http://www.bis.org/publ/bcbs128.pdf?noframes=1. 

3  Whilst amendments to Basel II have been finalised, some proposed amendments to the CRD have yet to be approved, 
and so the CRD may be subject to further significant revision in the near future.  

4  HM Treasury will be responsible for implementing specific areas of the Amendments where the FSA does not have the 
powers to make the necessary amendments. However, these are beyond the scope of this note. 

5  Directive 2006/48/EC - http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CONSLEG:2006L0048:20100330:EN:PDF (as amended). 

6  Directive 2006/49/EC - http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2006:177:0201:0201:EN:PDF. 

7  Adopted in November 2009 as Directive 2009/111/EC. 

8  Article 122a(8) of Directive 2009/111/EC,. 

9  Meaning a transaction or scheme, whereby the credit risk associated with an exposure or pool of exposures is tranched, 
having the following characteristics: (a) payments in the transaction or scheme are dependent upon the performance of 
the exposure or pool of exposures; and (b) the subordination of tranches determines the distribution of losses during 
the ongoing life of the transaction or scheme. 

10  Directive 2006/48/EC – Articles 78 – 83  

11  With regard to the Council see http://register.consilium.europa.eu/pdf/en/10/st06/st06795-re03.en10.pdf. With regard 
to the Parliament see http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//NONSGML+COMPARL+PE-
438.149+03+DOC+PDF+V0//EN&language=EN 

12 The Dodd-Frank Wall Street Reform and Consumer Protection Act. For the conference report, see 
http://banking.senate.gov/public/_files/AYO10H30_xml.pdf.  The bill was passed by the House on 30 June 2010 and 
remains subject to Senate approval. 

13 The final version of the financial reform bill is still being negotiated even after the bill produced from the initial 
conference consultation and there is no assurance that it will be signed into law in its current form. As Ronald Reagan 
once famously said, “If an orange and an apple went into conference consultations, it might come out a pear.” 
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14 For the purposes of the Financial Reform Bill, meaning any fixed-income or other security collateralised by any type of 
self-liquidating financial assets (including a loan, a lease, a mortgage or a secured or unsecured receivable) allowing the 
holder of the security to receive payments primarily dependent on cash flow from the asset (and which expressly 
includes collateralised mortgage obligations, collateralised debt obligations (“CDOs”), collateralised bond obligations, 
CDOs of asset-backed securities, CDOs of CDOs and any other security that the SEC determines by rule to be an asset-
backed security for the purposes of the Financial Reform Bill). The term ‘asset-backed security’ expressly excludes a 
security issued by a finance subsidiary held by a parent company or company controlled by the parent company, if none 
of such securities are held by an entity that is not controlled by such parent company. 

15 In addition, the Financial Reform Bill also requires the Board of Governors of the Federal Reserve System, in conjunction 
with, among others, the FDIC and the SEC to conduct a study on the impact of the new credit risk retention 
requirements and FAS 166 and 167 (as defined below) on each individual class of ABS for which underwriting standards 
have been established under the regulations (as discussed above). 

16 http://www.sec.gov/rules/proposed/2010/33-9117.pdf 

17 75 FR 27471 (2010-5-17) available at http://edocket.access.gpo.gov/2010/pdf/2010-11680.pdf 

18 Specifically, by Statement of Financial Accounting Standards No. 166, Accounting for Transfers of Financial Assets, an 
Amendment of FASB Statement No. 140 (“FAS 166”) and Statement of Financial Accounting Standards No. 167, 
Amendments to FASB Interpretation No. 46(R) (“FAS 167”). 

19 Such as the FDIC’s Final Rule prohibiting an affiliate or an insider of the IDI from acquiring ABS in order to fall within 
the safe harbour and the SEC’s proposal to permit a sponsor’s compliance with the 5 per cent. retention requirement 
through its affiliate’s holding of related ABS. 
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