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Shareholders Versus Directors: The New Rules of the Game 

BY PHILIPPE BOUCHEZ EL GHOZI & SYLVIE D'ARVISENET

Several important court decisions have recently clarified the rights of shareholders in the area of 
compensation for losses resulting from misleading public disclosures as well as the responsibilities 
incumbent on directors, thereby redefining the parameters of their civil liability. 

1. Recognition of the Rights of Shareholders to Compensation for Allegedly 
Misleading Financial Disclosures Made by Companies.  

The corporate veil of limited liability is not an obstacle to shareholder actions, since case law 
recognizes that their loss is a personal one, distinct from the company’s.  

As the Cour de Cassation put it in its 2002 Report:  “Although a shareholder may not incur a distinct 
loss, when the drop in value of his/her/its shares results from losses affecting the company’s assets 
and result from negligence or errors by management, he/she/it incurs a direct personal loss, on the 
other hand, when the complaint involves a loss on the shares due to misleading or incorrect 
information provided by management.”  

In the first case the negligence or fault of an officer or director - which has the principal effect of 
reducing the value of a company’s assets - gives rise only to an action, as far as a shareholder is 
concerned, that is in the nature of a shareholders’ derivative action (“une action sociale ut singuli”).  
The loss caused by the loss in value of the shares is only the corollary of the loss incurred by the 
company.  The compensation of the company’s loss, therefore, is supposed, theoretically, to 
compensate the loss of a shareholder as well.  

In the second case, the case law recognizes the existence of a direct personal loss on the part of a 
misled shareholder about the actual condition of a company.  

A case recently decided by the Commercial Section of the Cour de cassation, on 9 March 20101 is 
completely consistent with this analysis:  “having found that the shareholders claimed that they had 
been induced to invest in the shares issued [by the company] and to retain them, because of false and 
misleading information disclosed by management, failure to disclose information, and presentation of 
inaccurate and misleading financial statements to the shareholders, the Court of Appeal correctly 
concluded that the loss claimed was personal in character.”  

Compensation for such personal loss assumes proof that it resulted directly and clearly from erroneous 
and misleading disclosures. Case law did not initially recognize liability to shareholders who/that 
acquired shares on the basis of such information. The amount of the compensation was to compensate 
for the unjustly high price at which the shares were acquired. 

The problems involved with proving a causal link between the fault and the loss and the determination 
of the resulting damage have led the courts to use the idea of lost opportunity, which makes it 
possible to avoid these problems, while broadening the class of shareholders eligible to seek a 
remedy.  
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This approach, already used, in particular, in the Sidel case, is the one now adopted in the decision 
handed down on 9 March 2010:  “a person who acquires or retains shares issued in a public offering 
on the basis of inaccurate, imprecise, or misleading information on an issuing company’s condition 
loses only an opportunity to invest his/her/its capital in another investment, or to give up the one 
already made.” 

But, although the right to compensation has been broadened to include all holders or owners of shares 
who/that may have bought or retained their shares at the time the false or misleading information 
was disseminated, their loss is limited:  the loss of an opportunity to make an astute choice of stock 
market investment may not be the same as a loss in value of an investment made.  The Cour de 
Cassation repeatedly cites the following principle:  “compensation for a lost opportunity must be 
measured by the opportunity lost and may not be equal to the gain that such opportunity might have 
procured, if it had been taken.”  

The criteria making it possible to measure the loss of an opportunity to make a better stock market 
pick remain to be defined.  

Should we thus applaud a solution that overcomes the problem of determining losses actually incurred 
on a case-by-case basis by each shareholder, or worry about the risk of arbitrariness to which a fixed, 
lump-sum determination can lead (€10 per share in the Sidel), the bases for the calculation of which 
are sometimes hard to discern?  

The issue remains open, while, at the same time, the issue of directors’ liability has recently become 
clearer. 

2.  The New Standards for Civil Liability of Directors. 

Three recent cases have clarified the rules on civil liability for directors. 

First, in a case decided on 9 March 20102, the Commercial Section of the Cour de cassation held, in a 
case involving a claim for civil liability by shareholders against directors, that simple negligence or 
fault by them was not sufficient to lead to liability, without needing to get into the issue of the 
requirement of fault or negligence separable from responsibilities, i.e., intentional misconduct, of 
special seriousness and incompatible with the normal discharge of one’s responsibilities. As the shield 
of separable fault is still intended to limit liability claims against a company’s directors by persons 
who/that are third parties vis-à-vis the company, shareholders - who are not third parties to vis-à-vis 
the company - may no longer, therefore, be confronted with these restrictive criteria and now have a 
greater chance to claim liability on the part of directors. 

The Court held, moreover, that the sole fact for a director to resign could not, by itself, result in 
exoneration or excusing the director from liability, where he/she/it had been informed of the 
misleading character of a disclosure and he/she/it failed to oppose its dissemination, even though 
he/she/it may not have been personally involved in making the disclosure. A director may be held 
liable, therefore, in case of failure to react, even though an error or impropriety or serious problem 
has been brought to his/her/its attention, since a director has a duty to verify the information 
disclosed by a company to ensure that it has corrected the error or impropriety, or has reflected the 
problems encountered. 

Then, on 30 March 20103, the same court decided a case approving a presumption of individual fault 
or negligence by a director “who, by action or inaction, participates in the taking of an improper 
decision or action”, thereby doing away with the need to prove personal fault or negligence on the 
part of each member of a board of directors or executive board of a corporation (“société anonyme”).  
This simple presumption, however, may be rebutted on the condition that the director involved be in a 
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position to prove “that he/she/it acted as a prudent and diligent director, in particular by opposing the 
decision or action.” 

Such proof, therefore, would suggest that a director would need to make a record of his/her/its 
opposition:  the director, for example, would have to be able to show that he/she/it suggested 
changes or expressed reservations or misgivings, all recorded for the record in the minutes, or even 
that he/she/it resigned, on the condition, however, that such resignation not be dilatory, in which case 
it would not excuse or exonerate the director, as was held in the case decided on 9 March 2010. 

Finally, applying these principles of vigilance, the Court of Appeal of Versailles decided a case on 12 
May 20104 rejecting a shareholders’ derivative action (“action ut singuli) brought by a minority 
shareholder against the new directors of Rhodia against whom/which a claim was made for 
performance of actions taken at a time when a former officer was in office, which actions, at the time, 
had the appearance of being proper. The Court thus held that “the personal fault of an officer, in 
connection with the management responsibilities that are given to him, since they are not within the 
responsibility of the shareholders as a body, must be analyzed in light of the general obligation of 
competence, diligence, and action in the interests of the company by which he or she is bound, which 
is an obligation of best efforts, and by placing oneself at the time of the management action or 
conduct alleged to be at fault.” 

Using this analysis as its basis, the Court held, therefore, that the new directors were not required to 
undertake a retroactive review of the actions taken by their predecessor, where such actions followed 
“a process that was apparently normal and correct and in the absence of any signs of alert” or “the 
slightest reservation”, in particular, of the General Counsel. 

This recent trilogy of cases strengthens to possibility for making claims against officers and directors 
by providing shareholders with more flexible conditions and by requiring that officers and directors be 
able to show they acted prudently, diligently, and with vigilance in their management of the 
company’s affairs. 

This justification of complying with a best efforts obligation imposed on officers and directors requires 
the implementation of an effective compliance program within companies, so as both to uphold and 
protect the company’s interests and shield its officers and directors from personal liability. 

  

If you have any questions concerning these developing issues, please do not hesitate to contact any 
of the following Paul Hastings Paris lawyers: 

Philippe Bouchez El Ghozi 
33-1-42-99-04-67 
philippebouchezelghozi@paulhastings.com 

Sylvie D'Arvisenet 
33-1-42-99-37-72  
sylviedarvisenet@paulhastings.com 

 

 
1 Com. 9 mars 2010, n° 08-21.547, 08-21.793. 
2 Supra note1. 
3 Cour de cass., comm. section, 30 March 2010, n° 08-17.841. 
4 Court of Appeal, Versailles, 12th Chamber, section 2, 12 May 2010, n° 08/09130. 
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