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Quarterly FCPA Report: Third Quarter 2010 
BY WILLIAM F. PENDERGAST, JENNIFER D. RIDDLE, SARA A. MURPHY, CHRISTINA HARDJASA & RUSSELL 
D. JOHNSON 

I. INTRODUCTION 

The third quarter of 2010 saw another increase in enforcement by the U.S. Department of Justice 
(“DOJ”) and the U.S. Securities and Exchange Commission (“SEC”), compared to the brief lull in 
enforcement activity in the second quarter of this year. The SEC brought successful actions against 
four companies and three individuals. The DOJ indicted two new individuals in connection with Foreign 
Corrupt Practices Act (“FCPA”) violations and resolved cases against four companies. Seven individuals 
previously charged by the DOJ were sentenced, including Gerald and Patricia Green, who had been 
awaiting sentencing since their conviction in September 2009. Three individuals pleaded guilty to 
charges resulting from the DOJ’s FCPA investigations, including Richard Bistrong, the key intermediary 
in the FCPA indictment of 22 individuals in the first quarter of this year. Finally, James Tillery, wanted 
in connection with FCPA violations in Nigeria, was detained in Nigeria and may be extradited to the 
United States. 

In addition, several companies disclosed FCPA investigations or upcoming settlements of FCPA 
investigations in their annual reports, including Tidewater, Inc., SciClone Pharmaceuticals, Inc., and 
the Japanese company JGC, one of the companies involved in the TSKJ joint venture in Nigeria with 
Technip, Snamprogetti, and KBR, which collectively have already paid over $1.28 billion in criminal 
and civil penalties. 

The DOJ also published its second and third FCPA Opinion Procedure Releases of 2010 in the third 
quarter. Opinion Procedure Releases, while not binding on the DOJ in future enforcement actions, can 
provide valuable insight into what preventative and remedial measures the DOJ expects a company to 
take when confronted with particular situations. 

The DOJ and the SEC’s FCPA-related activities in the third quarter demonstrate that both agencies 
continue to focus on FCPA enforcement. While not as momentous as the first quarter of 2010, the 
third quarter showed a continued commitment to resolving old charges and bringing new actions. 
Aside from a few sentencing anomalies, the trend towards large fines and lengthy sentences for 
violations of the FCPA continues for corporations and individuals.   

With the pace of enforcement actions increasing as the DOJ and the SEC continue to focus their efforts 
and resources on enforcing the FCPA, individuals are now more vulnerable than ever to the penalties 
of failing to comply with the FCPA. Companies should take initiative in training employees and in 
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establishing strong compliance programs to ensure that each and every employee fully understands 
that violating the FCPA could result in steep fines and lengthy prison terms for individual employees.   

II. Summary of Recent Corporate Enforcement Actions 

a. General Electric Co.  

On July 27, 2010, General Electric Company (“GE”) settled with the SEC in connection with civil 
violations of the FCPA’s books and records and internal control provisions committed by GE and four of 
its subsidiaries. Two of the subsidiaries, Ionics, Inc. (now GE Ionics, Inc.) and Amersham plc were 
named in the SEC’s complaint and had violated the FCPA prior to their acquisition by GE, but GE 
became liable for their pre-acquisition violations after it purchased the companies. GE agreed to pay a 
total of $23.4 million to resolve the SEC’s claims, which arose from a kickback scheme worth 
$3.6 million. GE must disgorge $18,397,949 of profits, pay $4,080,665 in prejudgment interest, and 
pay a penalty of $1 million.   

The SEC alleged that the GE subsidiaries had paid illegal kickbacks from 2000-2003 to Iraqi 
government ministries in connection with the United Nations Oil for Food Program, and did not 
properly account for the payments in GE’s books and records. The kickbacks consisted of cash, 
computer equipment, medical supplies and services to the Health Ministry and the Ministry of Oil. The 
DOJ did not participate in the enforcement action against GE and its subsidiaries, likely due to the fact 
that the payments were made directly to the Iraqi ministries themselves, and not to Iraqi government 
officials. The SEC noted that GE’s prompt remedial efforts and cooperation factored into the 
settlement.    

b. Mercator Corporation 

On Friday, August 6, 2010, Mercator Corporation (“Mercator”), a merchant bank with offices in New 
York, pleaded guilty to one count of making an unlawful payment to a senior government official of 
Kazakhstan in violation of the FCPA. The payment took the form of two snowmobiles purchased by 
Mercator and delivered to the official. Mercator had acted as an adviser to Kazakhstan in connection 
with various transactions connected to the sale of oil and gas. The chairman of Mercator, James Giffen 
(discussed below), pleaded guilty to failure to disclose a Swiss bank account on his tax return. Giffen 
was originally charged in 2003 for making improper payments to Kazakh officials. 

Mercator faces a maximum fine of the greater of $2 million or twice the gross gain or loss resulting 
from the offense. Mercator will be sentenced on November 19, 2010.   

c. Alliance One International 

On August 6, 2010, Alliance One International, Inc. (“Alliance One”) settled charges brought by the 
SEC for violating the FCPA’s anti-bribery, books and records, and internal controls provisions related to 
improper payments made through its predecessor entities to foreign officials in Asia and Europe. In a 
related action, Alliance One entered into a non-prosecution agreement with the DOJ, while two of 
Alliance One’s subsidiaries pleaded guilty to one count each of conspiring to violate the FCPA, violating 
the FCPA’s anti-bribery provisions, and violating the FCPA’s books and records provisions.   

Dimon, Inc. (“Dimon”) and Standard Commercial Corp. (“Standard”), two tobacco leaf merchants, 
merged in 2005 and created Alliance One. The DOJ and the SEC accused both Dimon and Standard of 
making payments to government officials at the Thailand Tobacco Monopoly (“TTM”) through their 
respective sales agents in order to obtain sales contracts from TTM between 2000 and 2004. In total, 
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Dimon and Standard allegedly paid approximately $1.24 million to TTM officials, which resulted in 
more than $18.3 million in sales contracts. Those payments were then described as “commissions” in 
Dimon’s and Standard’s books and records. Alliance One’s subsidiary, Alliance One International AG, 
pleaded guilty to a three-count information relating to these payments. 

Alliance One Tobacco Osh LLC (“Alliance One Kyrgyzstan”), formerly Dimon International Kyrgyzstan, 
pleaded guilty and admitted to making improper payments in Kyrgyzstan to the Kyrgyz Tamekisi 
(which controls the Kyrgyz tobacco industry), local provincial government officials, and officers of the 
Kyrgyz Tax Police. In total, Alliance One Kyrgyzstan paid over $3.3 million to government officials in 
Kyrgyzstan between 1996 and 2004. 

The SEC further alleged that Dimon made improper payments to officials in Greece and Indonesia 
without recording the payments accurately in Dimon’s books. The SEC also alleged that Standard 
made an improper payment to a political candidate and provided gifts, travel, and entertainment 
expenses to government officials in China and Thailand without recording the payments properly. 

In its non-prosecution agreement with the DOJ, Alliance One agreed to cooperate with the DOJ’s 
investigation into its activities, periodically report to the DOJ, and retain a compliance monitor for at 
least three years. As part of their plea agreements, Alliance One International AG will pay a fine of 
$5.25 million and Alliance One Kyrgyzstan will pay a fine of $4.2 million. Alliance One will also 
disgorge $10 million in profits to the SEC.   

d. Universal Corporation  

On August 6, 2010, Universal Corporation (“Universal”) entered into a non-prosecution agreement 
with the DOJ, and one of Universal’s subsidiaries, Universal Brazil, pleaded guilty to a three-count 
information related to improper payments of approximately $697,000 in kickbacks to TTM officials. 
These payments were made through Universal Brazil’s sales agent and categorized as “commissions” 
paid to the sales agent in Universal Brazil’s books and records. 

The DOJ specifically charged Universal Brazil with one count each of conspiracy to violate the FCPA’s 
books and records and violating the anti-bribery provisions. As a result of Universal Brazil’s guilty plea 
and Universal’s non-prosecution agreement, Universal Brazil will pay $4.4 million in criminal fines and 
both of the companies will retain an independent compliance monitor for at least three years. 

Universal also consented to entry of a final judgment in a case brought by the SEC related to the 
improper payments made to TTM, as well as improper payments made to government officials in 
Mozambique and Malawi. The SEC alleged that none of the payments made to these officials, totaling 
more than $1 million, were properly recorded in Universal’s books and records. Universal will disgorge 
$4.58 million in profits to the SEC and retain an independent compliance monitor for at least three 
years to settle these charges. 

e. ABB Ltd.  

On September 29, 2010, the DOJ charged two subsidiaries of ABB Ltd. ("ABB"), a Swiss company, 
with violating the FCPA.  The DOJ filed two criminal informations in federal court in Houston charging 
ABB, Inc., ABB's U.S. subsidiary, and ABB Ltd.-Jordan, ABB’s Jordanian subsidiary, with engaging in 
conspiracies to pay kickbacks in order to obtain business.  ABB Inc. allegedly paid kickbacks in order 
to obtain business in Mexico, while ABB Ltd.-Jordan allegedly paid kickbacks in order to obtain 
business in Iraq under the United Nations Oil for Food Program.  The DOJ stated in its September 29 
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press release that ABB and ABB, Inc. voluntarily disclosed the misconduct to the DOJ and have 
cooperated fully with the investigation.  On the same day, the SEC charged ABB with violations of the 
FCPA in connection to the same transactions.   

ABB, Inc. pleaded guilty to a criminal information charging it with one count of violating the anti-
bribery provisions of the FCPA, and one count conspiracy of violating these provisions of the FCPA.  
ABB, Inc. was ordered to pay a criminal penalty of $17.1 million.  ABB, Inc. admitted that one of its 
business units, ABB Network Management ("ABB NM"), paid bribes to Mexican officials to obtain and 
retain business from and with two state-owned power companies.  The bribes were funneled through 
ABB NM's agent and two other companies in Mexico and generated business worth over $81 million in 
revenues.  The SEC complaint alleged that ABB failed to conduct due diligence on the entities and on 
the payments and misstated the nature of the payments in ABB's books and records.   

ABB entered into a deferred prosecution agreement (“DPA”), and consented to the filing of a criminal 
information charging ABB Ltd.-Jordan with one count conspiracy to commit wire fraud and to violate 
the books and records provisions of the FCPA.  ABB agreed to pay a criminal fine of $1.9 million.  ABB 
Ltd.-Jordan paid or caused to be paid more than $300,000 in kickbacks to the former Iraqi regime to 
obtain contracts under the United Nations Oil for Food Program.  ABB Ltd.-Jordan and its subsidiaries 
consequently obtained contracts for electrical equipment and services under the Program worth over 
$5.9 million.  The SEC complaint alleged that ABB improperly recorded the kickbacks to the former 
Iraqi regime as legitimate payments.   

Under the three-year DPA, ABB has agreed to fully cooperate with investigations by the U.S. and 
foreign authorities with regards improper payments made by ABB and its subsidiaries.  ABB also 
agreed to abide by enhanced corporate compliance and reporting obligations, including the 
recommendations of an independent compliance consultant.  In total, ABB will pay the DOJ $19 million 
in criminal penalties.   

ABB also settled the charges with the SEC and will pay $22.8 million in disgorgement and 
prejudgment interest, a $16.5 million civil penalty, and will comply with the SEC’s requirements 
regarding ABB’s compliance program.  

ABB had originally disclosed to the DOJ and SEC in April 2005 that it had found evidence of potentially 
improper payments at its network management unit in the U.S.  Later, it disclosed more suspicious 
payments made by other subsidiaries in Asia, Europe, South America and the Middle East.   

Frederick Maya Basurto was a principal of the company that served as ABB NM’s agent in Mexico.  He 
pleaded guilty on November 16, 2009, to a one-count criminal information charging him for his part in 
the conspiracy.  On the same day, John Joseph O’Shea, ABB NM’s former general manager, was 
charged in an 18-count indictment relating to his alleged role in the bribery conspiracy.  A trial date 
for O’Shea has not been set.  

III. Summary of Recent Individual Enforcement Actions  

a. Juan Diaz  

Juan Diaz, a Miami businessman who had been involved in the Haiti telecommunications bribery case, 
was sentenced on July 30, 2010 to 57 months in prison, with three years of supervised release 
following the prison term. Diaz, who pleaded guilty in May 2009 to a one-count criminal information 
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charging him with conspiracy to violate the FCPA and money laundering, must also forfeit $1,028,851 
and pay $73,824 in restitution. 

In his plea, Diaz admitted to bribing Haitian telecommunications officials with approximately 
$1 million, on behalf of three different Miami-Dade County telecommunications companies. Diaz stated 
that he had concealed the payments by laundering the money through his own company, J.D. Locator 
Services.   

Diaz begins serving his prison term on January 4, 2011.  

b. Ousama M. Naaman 

On August 5, 2010, Ousama M. Naaman, a former agent for Innospec, Inc., settled civil charges with 
the SEC. Naaman, a dual citizen of Lebanon and Canada, pleaded guilty to a two-count criminal 
information alleging FCPA and conspiracy charges in June 2010. Naaman was arrested in Frankfurt, 
Germany, on July 30, 2004, and extradited by the DOJ to the United States. The SEC noted that after 
his extradition, Naaman was cooperative.     

No date has yet been set for Naaman’s sentencing for the criminal charges. Naaman agreed to pay the 
SEC $810,076 in disgorgement, plus prejudgment interest of $67,030, and a civil penalty of 
$438,038. The civil penalty will be offset by any criminal fine Naaman pays. Naaman was charged with 
conspiracy to defraud the United Nations Oil for Food Program and conspiracy to violate the anti-
bribery and books and records provisions of the FCPA. He was also charged with violating the FCPA 
and aiding and abetting such violations.   

Naaman had been an agent for Innospec, Inc., which in March 2010 reached a $40 million global 
settlement with authorities in the U.S. and U.K. for violations of the FCPA, the United Nations Oil for 
Food Program, and various U.K. anti-corruption laws. In Naaman’s guilty plea, he admitted paying or 
promising to pay more than $3 million in kickbacks to officials in Iraq’s Ministry of Oil and the Trade 
Bank of Iraq in order to obtain business for Innospec, Inc.   

Naaman was originally indicted in August 2008, and was charged with one count of conspiracy to 
commit wire fraud and to violate the FCPA and two counts of violating the FCPA. The superseding 
indictment dropped the wire fraud conspiracy charge. 

c. David P. Turner  

On August 5, 2010, Dr. David P. Turner reached a consent decree with the SEC in connection with an 
FCPA investigation into his former employer, Innospec Ltd. Dr. Turner paid a $40,000 disgorgement 
amount while neither admitting nor denying the charges in the SEC's complaint. No civil penalty was 
applied. The SEC’s complaint alleged that Dr. Turner had played a role in the making of payments by 
Innospec employees to Indonesian officials from 2000 to 2005 in the sale of Tetra-Ethyl Lead (“TEL”), 
a gasoline additive, to state-owned oil companies, as well as purported approvals of amounts paid by 
certain individuals to Iraqi officials on the company’s behalf.  

d. Bobby Jay Elkin, Jr.  

On August 3, 2010, Bobby Jay Elkin, Jr. pleaded guilty to one-count criminal information charging him 
with conspiracy to violate the FCPA in a Virginia federal court. Elkin faces a $250,000 fine and up to 
five years in prison, however, no sentencing date has yet been set.   
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Elkin is a former executive of Dimon, discussed above. Elkin had been Dimon’s country manager in 
Kyrgyzstan. The DOJ stated that from 1996 to 2004, Elkin allegedly paid over $3 million in bribes to 
foreign government officials in Kyrgyzstan in order to obtain business for Dimon. Elkin made payments 
to officials of the Kyrgyz Tamekisi to obtain licenses and access to government-owned tobacco 
processing facilities. He also allegedly made improper payments to government officials to obtain 
permission to purchase tobacco from local growers. Finally, Elkin allegedly paid bribes to the Kyrgyz 
Tax Inspection Police in order to avoid tax penalties and inspections.   

In April 2010, the SEC brought a civil enforcement action against Elkin and three other former 
employees at Dimon. All four defendants settled the charges with the SEC. Elkin was not ordered to 
pay any monetary penalties to the SEC.   

e. James H. Giffen 

On August 6, 2010, James H. Giffen, chairman of Mercator (discussed above), pleaded guilty to one 
count of failing to disclose control of a Swiss bank account on his income tax return, a misdemeanor. 
Giffen was originally indicted in April 2003 for making more than $78 million in improper payments to 
senior government officials in Kazakhstan while serving as an adviser to the Kazakhstan government 
with regards to the sale of Kazakh oil and gas. Many of the documents produced by the U.S. 
government upon the request of Giffen’s attorneys were produced under the Classified Information 
Protection Act, which has led to the vast majority of court documents being sealed. It is not clear what 
information may have caused the DOJ to significantly reduce the charges Giffen faced. 

Giffen faces a maximum sentence of one year in prison and a fine of up to $25,000. He is due to be 
sentenced on November 19, 2010.   

f. Joe Summers  

On August 5, 2010, Joe Summers consented to the entry of a final judgment in a case brought against 
him by the SEC alleging that Summers, during his employment with Pride International (“Pride”), 
made improper payments to foreign officials in Venezuela. The SEC, in a four-count complaint, alleged 
that Summers violated the FCPA’s anti-bribery and internal controls and books and records provisions 
and aided and abetted others in violating those provisions. 

According to the SEC’s complaint, from 2003 to 2005, Summers authorized or allowed improper 
payments to officials at Venezuela’s state-owned oil company, Petroleos de Venezuela, S.A. 
(“PDVSA”). One set of payments was intended to help Pride obtain contract extensions from PDVSA, 
while a second set of payments was directed to a mid-level PDVSA official who was reportedly blocking 
payment to Pride for services Pride had previously provided to PDVSA. The payments made to obtain 
the contract extension were improperly categorized as marketing commission payments. In total, 
Summers either authorized or allowed improper payments of over $400,000. Summers agreed to pay 
a $25,000 civil fine to settle these allegations. 

g. Gerald and Patricia Green 

Gerald and Patricia Green, the husband and wife movie producers convicted of bribing a Thai 
government official in violation of the FCPA, were sentenced on August 13, 2010, after their 
sentencing dates were delayed five times. The Greens were each sentenced to six months in jail and 
six months of home confinement. The Greens were also ordered to each pay $250,000 in restitution. 
The Greens’ prison terms have been the most lenient among recent FCPA sentences, many of which 
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have been strikingly long, despite the prosecutors’ demands for jail time of around 20 years for the 
couple.   

h. James Tillery  

James Tillery, a former Willbros Group International (“Willbros”) executive wanted for alleged 
violations of the FCPA, was detained in Nigeria on August 20, 2010. Tillery is accused of conspiracy to 
violate the FCPA’s anti-bribery provisions, violating the FCPA’s anti-bribery provisions, and conspiracy 
to commit money laundering in connection with improper payments made to Nigerian and Ecuadorian 
government and political party officials in order to obtain business for Willbros. Tillery’s extradition to 
the United States has been put on hold pending the outcome of court proceedings in Nigeria. 
Paul Novak, who was indicted with Tillery, previously pleaded guilty on November 12, 2009, to one 
count of conspiracy to violate the FCPA’s anti-bribery provisions and violating the FCPA’s anti-bribery 
provisions. Novak is awaiting sentencing. 

i. Enrique and Maria Aguilar 

On September 15, 2010, Enrique Faustino Aguilar Noriega and Angela Maria Gomez Aguilar were 
indicted in connection with improper payments made to the Mexican state-owned utility company 
Comision Federal de Electricidad (“CFE”). According to the indictment, the Aguilars managed Grupo 
Internacional de Asesores S.A. (“Grupo”), which was hired by a U.S. company to serve as its sales 
representative. Between 2002 and 2009, Mr. Aguilar allegedly received a 30 percent commission on all 
services sold by the U.S. company to CFE, which was then used to make improper payments to 
Mexican officials in order to obtain contracts for the U.S. company. 

The indictment alleges that the U.S. company would transfer the commissions to Grupo’s brokerage 
account knowing that the Aguilars would use the money to benefit officials at CFE, which they 
allegedly did. The indictment specifically alleges that the Aguilars used the funds to purchase a 
$1.8 million yacht and a Ferrari worth $297,500 for a CFE official. The indictment also alleges that the 
Aguilars used the money to pay off $170,000 in credit card debt for a CFE official and send $600,000 
to a CFE official’s family members. 

Angela Aguilar is charged with one count of conspiracy to commit money laundering and one count of 
money laundering. Enrique Aguilar is charged with one count of conspiracy to violate the FCPA, four 
counts of violating the FCPA, one count of conspiracy to commit money laundering, and one count of 
money laundering. Enrique Aguilar faces a possible sentence of 25 years and a fine equal to the 
greater of $650,000 or twice the value gained or lost on the FCPA-related counts. Enrique and Maria 
Aguilar each face up to 40 years in prison and a fine equal to the greater of $1 million or twice the 
value of the property involved in the transaction on the money laundering counts. The indictment also 
seeks criminal forfeiture. 

j. Executives at Nexus Technologies, Inc. 

Executives at Nexus Technologies, Inc. (“Nexus”) were sentenced on September 15, 2010 for making 
improper payments to foreign officials in Vietnam, as described in our Quarterly Update for the First 
Quarter of 2010. Joseph T. Lukas, who pleaded guilty to conspiracy to violate and violating the FCPA, 
received two years of probation and a $1,000 fine. Nam Nguyen, who previously pleaded guilty to 
conspiracy, violating the FCPA, violating the Travel Act, and money laundering, received 16 months in 
prison. An Nguyen, who pleaded guilty to the same charges as Nam Nguyen, received a nine-month 



 

  8 
 8 

sentence. Finally, Kim Nguyen, who pleaded guilty to conspiracy, violating the FCPA, and money 
laundering, received two years of probation and must pay a $20,000 fine. 

k. Richard Bistrong 

On September 16, 2010, Richard Bistrong, the key individual named in the FCPA indictment of 22 
individuals from the police and military equipment industry, pleaded guilty to one count of conspiracy 
to violate the FCPA and other statutes. Richard Bistrong was identified as “Individual 1” in the unusual 
indictment, and has been reported as having been instrumental in introducing FBI agents to some of 
the defendants named in the indictment. Bistrong helped the U.S. government build the case against 
the 22 individuals over at least two years.   

Bistrong faces up to five years in prison as well as a $250,000 fine. Reportedly, Bistrong agreed that 
he would not request a downward departure from the federal sentencing guidelines. Bistrong’s 
sentencing date has not yet been set.   

IV. DOJ Opinion Releases  

The DOJ issued two FCPA Opinion Procedure Releases in the third quarter of 2010. The first, issued on 
July 16, 2010, discussed whether or not a grant to a foreign microfinance institution, required by the 
foreign government in order to obtain a business license, would violate the FCPA. The second release, 
issued September 1, 2010, considered whether or not a consultant who represents a foreign state in 
the United States would be considered a foreign official for the purpose of a consulting contract 
between the consultant and a U.S. corporation. 

a. Opinion Release 10-02 

A microfinance institution in Eurasia owned by a U.S. nonprofit company (the “Eurasian Subsidiary”) 
was required by its foreign regulating authority to donate some of its funds to another local 
microfinance institution (the “Local MFI”) prior to the regulating authority issuing a license to the 
Eurasian Subsidiary permitting it to become a formal bank. The Eurasian Subsidiary’s parent (the 
“Requestor”) requested an Opinion from the DOJ regarding whether the grant to the Local MFI would 
violate the FCPA. 

The Requestor stated that the regulating authority’s expressed purpose for the condition was to 
ensure that funds previously given to the Eurasian Subsidiary for humanitarian purposes would not be 
withdrawn from the country or used to benefit private investors after the Eurasian Subsidiary’s 
transition. To ensure neither result occurred, the regulating authority designated six different local 
MFIs to which the Eurasian Subsidiary should award the grant.   

The Requestor represented that the Eurasian Subsidiary conducted a three-stage due diligence 
investigation to identify each MFI’s business capabilities, reputation for integrity, ties to government 
officials, and other pertinent business and anti-corruption compliance information. After the first two 
rounds, the Local MFI was the only remaining candidate. In the third stage, the Eurasian Subsidiary 
thoroughly investigated both the Local MFI and its parent organization and discovered that an 
individual who served on both organizations’ boards of directors was a foreign official in the Eurasian 
country. However, he received no compensation from either organization for his service and was 
otherwise uninvolved in the microfinance industry. 

The Requestor also represented that the grant agreement would create certain safeguards. The Local 
MFI would be required to adopt a written anti-corruption code prohibiting improper payments or 
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benefits, to keep accurate books and records, to certify its compliance with the grant agreement’s 
obligations, to provide the Eurasian Subsidiary with access to the Local MFI’s books and records, and 
to permit the Eurasian Subsidiary to terminate the agreement and recall the grant funds upon 
evidence that “reasonably suggests” a breach of the compliance provisions. The fund disbursements 
would also be staggered quarterly and future disbursements would be contingent on a successful 
review of the prior disbursement’s use. The Eurasian Subsidiary also retained the right to have the 
Local MFI audited every six months. Both the quarterly monitoring and audit obligations extended 
three years beyond the last scheduled disbursement. 

The agreement also required that certain funds be earmarked to improve the Local MFI’s business 
capabilities by hiring new staff and engaging third-party vendors, who would be selected by the 
Eurasian Subsidiary, to upgrade the Local MFI’s microlending procedures and processes, portfolio and 
risk management, and planning and financial management. Finally, the agreement would prohibit 
transferring any grant funds to the Local MFI’s parent organization or using the funds to compensate 
board members of either organization. 

The DOJ phrased the necessary inquiry as whether or not the grant would be considered a corrupt 
giving of anything of value to a foreign official in order to obtain or retain business. The DOJ noted in 
particular that the regulating authority’s expressed purpose was to keep the funds in the country for 
humanitarian purposes. Beyond that expression of purpose, the DOJ recognized the extensive due 
diligence performed by the Requestor and the Eurasian Subsidiary. Moreover, the DOJ opined that the 
controls put in place to monitor and control the use of the funds were reasonably certain to prevent 
the transfer of funds to an official in the Eurasian country. 

While Opinion Procedure Releases are not binding on the DOJ in future actions, Opinion Procedure 
Release 10-02 outlines certain steps that companies can take when being forced to transfer assets to 
a company designated by a government regulator. Appropriate anti-corruption due diligence is 
necessary to identify any ties the recipient may have to government or political party officials. 
Financial controls such as audits, periodic monitoring, and a written agreement restricting the use of 
funds will also help minimize the company’s corruption risk. Appropriate due diligence related to the 
recipient’s prior business activities and confirmation that they have engaged in such activities 
previously also help ensure the grant’s legitimacy. Finally, FCPA certifications and the adoption of a 
code of conduct designed to minimize FCPA risk may help further protect the donor from future FCPA 
liability. 

However, these steps are only a means to an end. Each contemplated donation should be scrutinized 
carefully to answer the key question of whether or not the “donation” is or could become a corrupt 
transfer to a foreign official for the purpose of obtaining or retaining business. 

b. Opinion Release 10-03 

In its third Opinion Procedure Release of 2010, the DOJ considered whether a U.S. company’s 
employment of a consultant, who also provides services to a foreign government, would be considered 
a “foreign official” under the FCPA based on the terms of the proposed consulting contract. The DOJ 
held that given the specific facts provided to it, the consultant would not be considered a foreign 
official. 

The Requestor represented that it needs to engage a consultant because it is new to the natural 
resource infrastructure development market and requires assistance in entering into discussions with a 
foreign government. The proposed consultant is a U.S. partnership owned by a U.S. citizen that 
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currently represents the same foreign government in the United States by marketing on behalf of its 
Ministry of Finance and lobbying in the United States. The consultant has previously worked for 
ministries relevant to the Requestor’s business proposals. 

The DOJ began by noting that the FCPA does not prohibit business relationships with or payments to 
foreign officials out of hand. The DOJ stated that it analyzes each relationship for corrupt intent, 
transparency, conformity with local law, and safeguards to prevent the foreign official from improperly 
using his position to steer business to or otherwise assist the company. 

In this Opinion Release, however, the DOJ noted that while the consultant would act in a way in which 
it would sometimes qualify as a foreign official, the consultant would not qualify as a foreign official for 
the purposes of the contract with the Requestor because, for the purposes of the contract, the 
consultant would not be acting on behalf of the foreign government. The DOJ took note of specific 
steps taken to ensure that the consultant would not be acting on behalf of the foreign government:  

 separating employees who work for the foreign government from those who work for the 
Requestor;  

 disclosing the consulting relationship to the foreign government;  

 ensuring the permissibility of consulting for both the foreign government and the company 
under local law by obtaining a local law opinion; and  

 limiting any further representation of the foreign government by the consultant. 

The DOJ stated that based on these facts it would take no enforcement action against the Requestor. 
However, the DOJ specifically stated that the proposed relationship increased the risk for FCPA 
violations and reserved the right to take enforcement action against the relevant parties if such a 
violation occurred. 

Companies considering similar arrangements should take particular note of the DOJ’s cautionary 
statement. Employing a consultant who currently provides representation to a foreign government 
while attempting to obtain business from that foreign government inherently increases the company’s 
FCPA risks. Companies entering into such arrangements should note the factors considered by the DOJ 
and, at a minimum, employ similar safeguards while recognizing that enhanced protections may be 
necessary on a case-by-case basis. 

V. Conclusion 

The third quarter of 2010 has witnessed a surge in the number of enforcement actions executed by 
the DOJ and the SEC, in contrast to the relative lull of most of the second quarter. The two new FCPA 
Opinion Procedure Releases offer guidance on charitable contributions and on identifying whether a 
consultant qualifies as a “foreign official” under the FCPA. Companies and individuals should keep in 
mind that the trend towards long prison sentences and steep fines continues for most individuals and 
corporations. 

As the pace of enforcement actions continues to quicken, and the DOJ and the SEC continue to focus 
their resources on enforcing the FCPA, companies should actively seek to minimize their risk under the 
FCPA. All companies and their employees are vulnerable to the risks presented by the FCPA and the 
current enforcement regime of the DOJ and the SEC. Training for employees and well-defined, well-
monitored compliance programs are crucial elements for any company to limit unnecessary exposure 
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to FCPA risk. Companies should be mindful of the steep consequences of violating the FCPA for both 
individuals and corporations, and invest the necessary resources into educating employees about the 
necessity of complying with the FCPA as well as company anti-bribery and anti-corruption policies and 
procedures. 
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