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I. Introduction
Determining the proper division of jurisdictional
responsibilities between national courts and arbitral tri-
bunals requires constant calibration by the courts, tribu-
nals, and the parties themselves. One situation in which
national courts play a crucial role in the arbitral process
is to issue preliminary injunctive relief, where necessary
and appropriate, in support of an arbitral tribunal, par-
ticularly before the constitution of the tribunal. The
discretion to grant preliminary injunctive relief is a
significant component of a court’s equitable powers
because it may be necessary to preserve the status quo
until the arbitral tribunal may entertain a request for that
relief. Otherwise, a party could ‘‘irreversibly alter the
status quo and render arbitration a hollow formality.’’1

Although the vast majority of U.S. federal courts now
hold that there is no threshold jurisdictional bar to the
issuance of preliminary injunctive relief in aid of arbi-
tration, some U.S. federal courts still apply a jurisdic-
tional hurdle that may improperly impede parties from
obtaining injunctive relief in aid of arbitration where
the situation warrants that remedy.2 Although there is
a split of authority on this issue among U.S. federal
courts, most U.S. circuit courts have unified their
approach to granting injunctive relief in aid of arbitra-
tion, particularly before the constitution of the arbitral
tribunal.

Because the New York Convention does not expressly
speak to the propriety of issuing injunctions in aid of
arbitration, federal courts in the United States have
sought to resolve the issue by developing and applying
certain principles. These principles have been adopted
regardless of whether the case demands application of
the New York Convention or not. In summary:

� The vast majority of the U.S. federal circuit
courts of appeal—including the First, Second,
Third, Fourth, Sixth, Seventh, Ninth, and
Tenth Circuits—hold that, where parties have
agreed to resolve their disputes in arbitration, a
district court possesses the inherent authority to
grant preliminary injunctive relief in aid of arbi-
tration, even in the absence of clear contractual
language, provided that the movant satisfies the
four traditional factors for injunctive relief.

� The Eighth Circuit places a heightened degree of
emphasis on the parties’ consent, as evidenced
by (i) the parties’ agreement to resolve the under-
lying dispute(s) in arbitration, and (ii) the exis-
tence of ‘‘qualifying contractual language’’ in the
agreement, to the extent that such language pro-
vides the court with clear grounds to grant relief
without addressing the merits of the underlying
arbitrable dispute(s). As discussed below, the
analysis in the Eighth Circuit is guided by the
parties’ consent, and not by an evaluation of
the four traditional injunctive relief factors.

� Although the Eighth Circuit tends to focus on
the issue of consent, it is more difficult to divine
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any rule from the Fifth Circuit. In the absence
of controlling and principled circuit authority,
district courts in the Fifth Circuit have generally
modeled the majority’s analysis of the four tra-
ditional injunctive relief factors.

� Like the Fifth Circuit, the Eleventh Circuit has
not ruled on the authority of a district court to
issue preliminary injunctive relief in aid of arbi-
tration when the parties’ arbitration clause is
silent regarding such relief. However, while dis-
trict courts in the Fifth Circuit appear to be
moving toward the majority rule, the absence
of clear guidance from the Eleventh Circuit has
resulted in a lack of uniformity amongst the
district courts with respect to their inherent
power to grant injunctive relief in aid of arbitra-
tion where the agreement does not so provide.

� The U.S. Court of Appeals for the District of
Colombia has not yet addressed this issue.
Again, given the lack of clear guidance from
the D.C. Circuit, there is little to no uniformity
in the decisions of the district courts in this
circuit.

The above-referenced divide impacts not only the abil-
ity of a party that may otherwise qualify for injunctive
relief to obtain that relief from a court or tribunal, but
also the choice of the U.S. federal court in which a party
may seek injunctive relief. Prudence dictates an evalua-
tion of controlling law in the applicable jurisdiction(s)
when seeking preliminary injunctive relief in aid of
arbitration. Parties in the Eighth, Fifth, and Eleventh
Circuits may minimize their jurisdictional problems
when they are negotiating their arbitration agreement
by expressly inserting the necessary provisions regarding
the availability of injunctive relief.

The purpose of this article is to analyze federal law in
the United States regarding a federal court’s authority
to issue preliminary injunctive relief in aid of arbitra-
tion. This article concludes by offering a proactive
approach for parties litigating in the circuits that have
not yet adopted the majority rule. These recommenda-
tions should help protect parties litigating or arbitrating
in those circuits until the law in these jurisdictions is
clarified or more closely aligned with the majority,
which will only be a matter of time.

II. The Rationale For Court-Ordered
Injunctive Relief in Aid of Arbitration

Where parties have agreed to resolve their disputes by
arbitration, the potential need for injunctive relief from
a U.S. federal court arises from three facts. First, until
the parties (perhaps with the assistance of an arbitral
institution) constitute an arbitral tribunal, it does not
exist and, as such, it cannot entertain a request for
preliminary injunctive relief. Second, constituting an
arbitral tribunal takes time, particularly in cases where
three tribunal members will be appointed. Third, even
if injunctive relief is available from a tribunal once it is
constituted (or an ‘‘emergency’’ arbitral tribunal before
that), injunctive relief does not automatically possess
the force of law, particularly with respect to third
parties.3

What happens to the parties’ rights before an arbitral
tribunal is fully constituted can significantly affect the
course and outcome of the entire dispute. The purpose
of the arbitration may be thwarted by the absence of an
extant arbitral tribunal to protect the rights of a party.
The risks may be particularly high because an adverse
party may have a perverse incentive to engage in ‘‘foot-
dragging’’ to its own advantage.4 U.S. courts have
recognized that arbitration may be rendered a nullity
if parties are precluded from obtaining injunctive relief
in aid of arbitration. This is especially true where a party
attempts to circumvent its agreement to arbitrate, as in
Simula, Inc. v. Autoliv, Inc., where the plaintiff (Simula)
attempted to avoid arbitration by asking the district
court to resolve the merits of its claims.5

The U.S. federal courts that have grappled with the
issue of whether a jurisdictional bar exists to obtaining
injunctive relief in aid of arbitration have utilized var-
ious rationales in support of their conclusions that a
district court may grant injunctive relief. Arbitration
is fundamentally a matter of consent,6 and parties
often have consented, either expressly or implicitly, to
the granting of injunctive relief either by a competent
judicial authority or by an arbitral tribunal. Where the
parties’ consent arises directly from the arbitration
agreement itself, so long as the language is clear, there
will likely be little doubt that the parties agreed to
permit injunctive relief in aid of arbitration.

Consent also may arise from the agreed-upon arbitra-
tion rules that the parties have incorporated into their
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agreement. Where consent arises from the arbitration
rules incorporated into the parties’ agreement (instead
of the agreement itself), however, the parties may dis-
agree over the effect of those rules.7 These arbitration
rules differ from institution to institution, but generally
fall into two categories: (i) rules that expressly permit
federal courts to issue injunctive relief; and (ii) rules that
provide that interim relief shall not be deemed incom-
patible with the agreement to arbitrate. What the
respective arbitration rules state may, of course, be dis-
positive. For example, in Sauer-Getriebe KG v. White
Hydraulics, Inc., the Seventh Circuit found that the
district court possessed the authority to grant a request
for injunctive relief pursuant to its equitable power and
the International Chamber of Commerce (‘‘ICC’’) arbi-
tration rules, which expressly permitted either party to
seek interim injunctive relief pending arbitration.8 The
court found that it had discretion to decide a request for
preliminary injunctive relief pursuant to the applicable
rules of arbitration.9 Similarly, in Faiveley Transport
Malmo AB v. Wabtec Corp., the Second Circuit upheld
the district court’s jurisdiction to grant preliminary
injunctive relief in aid of arbitration, applying Article
23(2) of the ICCRules, as incorporated into the parties’
arbitration agreement.10

As discussed further below, whether parties have con-
sented to the issuance of injunctive relief in aid of arbi-
tration plays only part of the calculus of reasons that
U.S. courts have, or have not, permitted parties to
obtain injunctive relief in aid of arbitration.

III. The Availability of Injunctive Relief in Aid
of Arbitration: The New York Convention
and the Federal Arbitration Act

A. The New York Convention Does Not
Expressly Address Preliminary
Injunctions In Aid of Arbitration

The New York Convention does not expressly address
the availability of injunctive or provisional relief,
whether from a federal court or arbitral tribunal. The
Convention’s silence on this point has led to some
confusion in U.S. courts, contributing to the creation
of a vacuum that has been filled by judicial decisions
with varying degrees of uniformity depending on the
jurisdiction.

For example, in McCreary Tire & Rubber Co. v. CEAT
SpA, the Third Circuit addressed the implications the

apparent silence of Article II(3) and its binding effect in
U.S. courts.11 To honor the parties’ arbitration agree-
ment and thereby uphold its obligation under Article
II(3) of the New York Convention, the Third Circuit
denied the plaintiff’s request for preliminary relief. The
court premised this denial on its observation that the
plaintiff sought to use the preliminary measures to
bypass the arbitration process altogether, instead of
to enforce an arbitration award.12 This attempt to
make an end-run on arbitration, the court reasoned,
would contravene the purpose of Article II(3).13

Some courts subsequently misinterpreted theMcCreary
decision as providing a blanket Article II(3) prohibition
on court-ordered provisional relief in aid of arbitra-
tion.14 Unfortunately, as discussed further below, this
error has also been repeated by certain courts in circum-
stances involving a party’s request to U.S. courts in
support of injunctive relief. Consistent with the true
premise of McCreary, however, most U.S. courts, and
almost all commentators, have held that Article II(3)
does not prohibit preliminary relief.15 For example, as
the Second Circuit observed in Borden, Inc. v. Meiji
Milk Products Co., where plaintiffs sought provisional
measures in aid of arbitration, and not to bypass it,
injunctive relief may be appropriate.16 Thus, whether
injunctive relief should be granted to a party necessarily
requires a court to consider if the provisional relief is
being sought in aid, or in frustration, of the parties’
agreement to arbitrate.

B. The Federal Arbitration Act Does Not
Expressly Address Preliminary
Injunctions in Aid of Arbitration

The FAA, like the New York Convention, does not
expressly address the availability of injunctive or provi-
sional relief from U.S. courts or from an arbitral tribu-
nal. Nonetheless, the language and purpose of the FAA
is designed to encourage the resolution of disputes by
arbitration where the parties have agreed to do so.17

Likewise, the FAA expressly provides that arbitration
be compelled ‘‘in the manner provided for’’ by the
parties’ agreement.18 These provisions apply regardless
of whether the New York Convention is involved or
not. Consequently, many, if not most, of the U.S.
cases involving the role of injunctive relief in aid of
arbitration arise from ‘‘domestic’’ U.S. litigation, but
nonetheless apply in cases involving the New York
Convention.
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IV. The Availability of Injunctive Relief in Aid
of Arbitration: United States Federal
Courts

A. The Majority of U.S. Federal Courts
Hold That They May Grant Injunctive
Relief In Aid of Arbitration

Every U.S. circuit court that has considered the issue
has rejected a blanket rule barring district courts from
issuing preliminary injunctions to preserve the status
quo pending the selection of an arbitrator and/or the
constitution of an arbitral tribunal, for the reasons dis-
cussed above. As discussed further below, the majority
of federal courts teach that a district court maintains its
equitable authority to grant preliminary injunctive
relief in aid of arbitration provided that a plaintiff estab-
lishes the four traditional injunctive relief factors: (i)
the likelihood of success on the merits; (ii) irreparable
harm in the absence of such relief; (iii) the balance of
hardships tips in the plaintiff’s favor; and (iv) that an
injunction would serve the public interest.19

1. First Circuit

In 1986, the First Circuit observed in Teradyne, Inc. v.
Mostek Corp. that ‘‘the congressional desire to enforce
arbitration agreements would frequently be frustrated if
the courts were precluded from issuing preliminary
injunctive relief to preserve the status quo pending
arbitration and, ipso facto, the meaningfulness of the
arbitration process.’’20 Nearly two decades later, in
Puerto Rico Hospital Supply, Inc. v. Boston Scientific
Corp., a dispute involving an exclusive international
distribution agreement that incorporated the ICC
Rules of Arbitration, the First Circuit affirmed the dis-
trict court’s inherent power to consider a party’s request
for a preliminary injunction in aid of arbitration and,
thereby, to engage in the balancing of the traditional
injunctive relief factors.21 There, the court noted that
‘‘[a] district court has jurisdiction to issue preliminary
injunctions to preserve the status quo pending arbitra-
tion’’ and that the ‘‘ICC rules . . . allow either the arbi-
trator or ‘any competent judicial authority’ to issue
interim relief.’’22

Most recently, in Next Step Medical Co. v. Johnson &
Johnson International, the First Circuit affirmed its
holding in Teradyne.23 In that case, the First Circuit
recognized that ‘‘a district court retains power to grant
an interim preliminary injunction, where otherwise
justified, for the interval needed to resort to the

arbitrator—that is, for the period between the time
the district court orders arbitration and the time the
arbitrator is set up and able to offer interim relief
itself.’’24

2. Second Circuit

The SecondCircuit consistently has favored the author-
ity of a district court to provide injunctive relief in aid
of arbitration. In 1984, the Second Circuit held, in
Roso-Lino Beverage Distributors v. Coca-Cola Bottling
Co., that the ‘‘fact that a dispute is to be arbitrated . . .
does not absolve the court of its obligation to consider
the merits of a requested preliminary injunction.’’25

Similarly, in Blumenthal v. Merrill Lynch, Pierce, Fen-
ner & Smith, Inc., the Second Circuit again affirmed its
position, reasoning that ‘‘[a]rbitration can become a
‘hollow formality’ if parties are able to alter irreversibly
the status quo before the arbitrators are able to render a
decision in the dispute. A district court must ensure
that the parties get what they bargained for—a mean-
ingful arbitration of the dispute.’’26

Notably, in three cases, the Second Circuit affirmed the
district court’s obligation to analyze the traditional
injunctive relief factors despite express contractual pro-
visions requiring maintenance of the status quo pending
arbitration.27 According to the Second Circuit, the dis-
trict court must apply these factors because ‘‘a request to
a district court for injunctive enforcement of the provi-
sion necessarily invokes consideration of the traditional
factors governing injunctive relief.’’28

District courts in the Second Circuit have followed the
precedent. For example, in United Insurance Co. v.
World Wide Web, the district court found that ‘‘[a]
district court may issue interim injunctive relief on
arbitrable claims to preserve the status quo pending
arbitration.’’29 Similarly, in Blom Asa v. Pictometry
International Corp., a licensee filed a petition for injunc-
tive relief pending arbitration of a breach of contract
claim against the licensor, along with a motion for a
preliminary injunction.30 The district court relied upon
the Second Circuit rule and the Ninth Circuit’s deci-
sion in Toyo Tire Holdings of Americas Inc. v. Continen-
tal Tire North America, Inc.31 for the proposition that a
district court’s power to issue preliminary injunctive
relief is key to preserving the meaningfulness of arbitra-
tion.32 Further, in applying the principles espoused by
Toyo, the district court concluded that the most appro-
priate remedy in the case was to issue an injunction that
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restored the parties to the status quo ante (e.g., the
parties’ respective status prior to the genesis of this
dispute).33

3. Third Circuit

Courts in the Third Circuit also follow the general rule
that a district court is vested with the equitable author-
ity to grant a request for preliminary injunctive relief to
preserve the meaningfulness of arbitration. In Ortho
Pharmaceutical Corp. v. Amgen, Inc., the Third Circuit
held that a ‘‘district court has jurisdiction to entertain a
motion for preliminary injunctive relief in a dispute
that the parties agree is arbitrable.’’34 In that case, the
Third Circuit ruled that a district court has jurisdiction
to issue injunctive relief pending arbitration if the
movant satisfies the four traditional injunctive relief
factors.35

District courts in the Third Circuit have followed suit.
In fact, at least one district court has reasoned that ‘‘[a]n
arbitration agreement should not force a party to
endure possibly damaging conduct that only injunctive
relief could halt.’’36 Put another way, a jurisdictional bar
as to requests for preliminary injunctive relief would
thwart the arbitration process and the nature of the
parties’ agreement to resolve disputes under the FAA.

4. Fourth Circuit

The Fourth Circuit also has addressed this legal issue,
finding that the FAA does not strip district courts of
their authority to grant equitable relief. In Merrill
Lynch, Pierce, Fenner & Smith, Inc. v. Bradley, the
Fourth Circuit reasoned that Congress would not
have ‘‘enacted a statute intended to have the sweeping
effect of stripping the federal judiciary of its equitable
powers in all arbitrable commercial disputes without
under-taking a comprehensive discussion and evalua-
tion of the statute’s effect.’’37

In a recent district court case, Morris-Griffin Corp. v.
C & L Service Corp., the court noted that a request for
interim equitable relief (such as a preliminary injunc-
tion or temporary restraining order) should not over-
reach (e.g., that it simply should seek to preserve the
status quo prior to the parties’ dispute), in view of the
fact that the parties have agreed to resolve the merits of
the underlying claim(s) in arbitration.38

5. Sixth Circuit

In Performance Unlimited, Inc. v. Questar Publishers,
Inc., the Sixth Circuit reversed the district court’s

denial of a request for preliminary injunctive relief
and joined the majority of the circuits in holding
that district courts have subject matter jurisdiction
under the FAA to grant preliminary injunctive relief
pending arbitration. The Sixth Circuit concluded ‘‘that
a grant of preliminary injunctive relief pending arbitra-
tion is particularly appropriate and furthers the con-
gressional purpose behind the Federal Arbitration Act,
where the withholding of injunctive relief would ren-
der the process of arbitration meaningless or a hollow
formality . . .’’39

To preserve the meaningfulness of arbitration, district
courts in the Sixth Circuit have echoed the Questar
decision. For instance, in PFS Investments, Inc. v. Imh-
off, the district court urged that ‘‘[b]ecause the party
seeking injunctive relief must also submit his claim to
arbitration, it is clear that the request for temporary
injunctive relief simply preserves the status quo until
arbitration is commenced.’’40

6. Seventh Circuit

As discussed in Section II, in Sauer-Getriebe KG, the
Seventh Circuit reversed the district court’s denial of a
request for injunctive relief pending arbitration pur-
suant to ICC Rules. The appellate court specifically
discussed the ICC Rules (incorporated into the parties’
agreement), as such rules expressly permitted either
party to seek interim injunctive relief in aid of arbitra-
tion.41 To that end, the Seventh Circuit found that the
district court possessed the authority to grant a request
for injunctive relief incident to its equitable power in
addition to ICC Rules.42

7. Ninth Circuit

In its 2010 Toyo decision, the Ninth Circuit reconciled
seemingly contrary authority within the same circuit—
Simula, Inc. v. Autoliv, Inc.43 and PMS Distributing
Co. v. Huber & Suhner, A.G.44 In Toyo, the defendants
relied on Simula to support their claim that a district
court did not have the equitable authority to grant a
request for injunctive relief; the plaintiff relied upon
PMS to support its claim that the district court could
grant the equitable remedy of a writ of possession to
preserve the status quo ante so that the parties could
resolve the merits in arbitration.45

As the Toyo court observed, the issue in Simula was not
whether Simula was seeking injunctive relief in aid of
arbitration; rather, it was limited to whether Simula’s
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claims warranted avoiding arbitration altogether.46 The
Ninth Circuit then harmonized the Simula and PMS
decisions by limiting the application of Simula to cir-
cumstances in which a party is seeking to evade the
jurisdiction of an arbitral tribunal.47

Thus, the linchpin for Toyo and other courts applying
the majority rule is that a district court’s power to grant
preliminary injunctive relief is founded on the pre-
sumption that such relief will preserve the status quo
until an arbitral panel can consider whether it will grant
interim relief. Simply put, for these courts, the crux of
the district court’s power lies in aiding the arbitral pro-
cess. Given Toyo’s reconciliation of Simula with PMS,
courts in the Ninth Circuit have since relied on their
own equitable powers to grant preliminary injunctive
relief in aid of arbitration.48

8. Tenth Circuit

The Tenth Circuit in Merrill Lynch, Pierce, Fenner &
Smith, Inc. v. Dutton affirmed the district court’s grant
of preliminary injunctive relief to preserve the status quo
until the arbitration panel could be constituted and the
panel exercised jurisdiction over the dispute. The appel-
late court noted that ‘‘[c]ourts have effectively protected
the parties’ competing interests by approving initial
grants of injunctive relief pending arbitration.’’49 Fol-
lowing this precedent, in Samson Offshore Co. v. Chev-
ron U.S.A., Inc., the district court found that a federal
district court has the obligation to hear a motion for
preliminary injunctive relief in aid of arbitration.50

B. U.S. Circuit Courts Not Following the
Majority Rule

Notwithstanding this clear, sensible majority rule, the
Fifth, Eighth, and Eleventh Circuits all take different
approaches—from the majority rule and from each
other—with respect to a federal court’s inherent
power to grant preliminary injunctive relief in aid of
arbitration. The D.C. Circuit, meanwhile, has not yet
addressed the issue. The effect of these cases is that, in
addition to the four traditional injunctive relief factors,
a lurking ‘‘fifth factor’’ must be considered—namely,
whether, under controlling circuit precedent, a U.S.
federal district court possesses the jurisdiction to grant
preliminary injunctive relief.

1. Eighth Circuit

As set forth above, the court’s view of the parties’ con-
sent—and not an evaluation of the four traditional

injunctive relief factors—controls the Eighth Circuit’s
analysis.51 In Merrill Lynch, Pierce, Fenner & Smith v.
Hovey, the Eighth Circuit reviewed the district court’s
issuance of injunctive relief in an alleged breach of an
employment agreement.52 Finding the dispute arbi-
trable under the terms of the agreement,53 the Eighth
Circuit held the preliminary injunction to constitute an
abuse of discretion.54 The court premised this determi-
nation on the fact that neither party had alleged any
contemplation of injunctive relief in the contract.55 On
that basis, the court urged that ‘‘the judicial inquiry
requisite to determine the proprietary of injunctive
relief necessarily would inject the court into the merits
of issues more appropriately left to the arbitrator.’’56

As such, the Hovey court found that ‘‘where the [FAA]
is applicable and no qualifying contractual language
has been alleged, the district court errs in granting
injunctive relief.’’57

Ten years after the Hovey decision,58 in 1994, the
Eighth Circuit again confronted the issue of whether
a district court had the equitable authority to issue
injunctive relief in aid of arbitration. In Peabody Coal-
sales Co. v. Tampa Electric Co., the Eighth Circuit,
relying on Hovey, stated: ‘‘When a court determines
that the making of the arbitration agreement is not at
issue, the FAA requires the court to ‘make an order
directing the parties to proceed to arbitration in accor-
dance with the terms of the agreement.’ ’’59 The agree-
ment in Peabody unambiguously provided that the
parties’ ‘‘respective obligations . . . shall be continued
in full by the parties during the dispute resolution pro-
cess . . .’’60 In light of this language, Peabody found that
the ‘‘bargained-for terms of the Agreement require con-
tinued performance as part of the dispute resolution
process[,]’’ and therefore, ‘‘an order compelling arbitra-
tion ‘in accordance with the terms of the agreement’
must necessarily include an order requiring continued
performance.’’61

Peabody rejected an application of the four traditional
injunctive relief factors, finding that it would be ‘‘incon-
sistent with Hovey to delay the arbitration proceedings
by requiring an evidentiary hearing in district court on
the existence of irreparable harm or the other standard
criteria for the grant of a preliminary injunction.’’62

Instead, it ruled that ‘‘[w]here the language of the
contract is clear, the FAA requires that the court
honor the agreement of the parties and order them to
arbitration.’’63
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In 2001, the Eighth Circuit reinforced its position that
once the determination is made with respect to arbitr-
ability, the existence of ‘‘qualifying contractual lan-
guage’’ is central to the issue of consent. In Manion v.
Nagin, the Eighth Circuit confirmed that ‘‘qualifying
contractual language’’ is ‘‘language which provides the
court with clear grounds to grant relief without addres-
sing the merits of the underlying arbitrable dispute.’’64

The court emphasized that language which ‘‘contem-
plates the possibility of interim judicial relief’’ is insuffi-
cient because it does not specify the parties’ respective
obligations.65 Moreover,Manion found that broad lan-
guage stating that a party is entitled to injunctive relief
‘‘in case of any breach’’ would have unnecessarily and
incorrectly entangled the court in ‘‘a determination on
the merits of the underlying dispute, an issue for the
arbitrator.’’66

In view of Hovey and its progeny, district courts in the
Eighth Circuit have focused their inquiries on the
threshold issue of consent, finding that injunctive relief
may be appropriate if a contract ‘‘clearly evinces a desire
to have preliminary injunctive relief in place until the
arbitrator passes on the merits of the dispute and deter-
mines what relief, if any, is appropriate.’’67 In fact, in
Manhattan Group, LLC v. Automoblox Co., a federal
district court articulated certain characteristics of mat-
ters in which district courts in the Eighth Circuit have
been ‘‘careful to avoid . . . interference with the arbitra-
tion process,’’ including where: (i) a contract has been
terminated by one party; (ii) the contract contains a
mandatory arbitration clause; (iii) the terminated
party seeks ongoing performance of the contract pre-
liminary to arbitration; and (iv) the contract contains
no provision requiring the parties to continue their
contractual obligations during the dispute resolution
process.68

2. Fifth Circuit

While the Eighth Circuit tends to focus on the issue of
consent, it is more difficult to divine any rule from the
Fifth Circuit authority. In the absence of controlling
and principled circuit authority, district courts in the
Fifth Circuit appear to have modeled the majority’s
analysis of the four traditional injunctive relief factors.

Presented with an arbitrable dispute in which the par-
ties specifically contracted for continued performance
pending arbitration, the Fifth Circuit affirmed the
district court’s injunction in RGI, Inc. v. Tucker &

Associates, Inc.69 In support of its decision, the RGI
court reasoned that ‘‘the preliminary injunction serves
both to implement a bargained-for relationship clearly
specified in the subcontract and is in accordance with
federal policy to expedite arbitration which is articu-
lated in the Federal Arbitration Act.’’70 Because the
parties expressly contracted for such continued perfor-
mance, the court declined to address the split of author-
ity with respect to the availability of injunctive relief;
indeed, the court referenced the differing approaches of
the Eighth Circuit’s decision inHovey and the majority
rule as discussed in Teradyne.71

On its face, the RGI analysis appears to favor the Eighth
Circuit authority, in that RGI found that a preliminary
injunction was appropriate because the parties’ agree-
ment expressly contemplated that result.72 Moreover,
like the Eighth Circuit in Peabody, the RGI court
declined to analyze the four traditional injunctive relief
factors, reasoning that when the parties have expressly
contracted for continued performance, ‘‘the court need
not involve itself in balancing the various factors to
determine whether a preliminary injunction should
be issued.’’73 These similarities aside, RGI expressly
declined to adopt the Eighth Circuit’s approach. It
also failed to provide any guiding principles for district
courts when considering the availability of court-
ordered preliminary injunctions in aid of arbitration.

In its 2010 opinion in Janvey v. Alguire, the Fifth Cir-
cuit did not take the opportunity to clarify RGI or the
state of Fifth Circuit law regarding this topic. Instead,
Janvey distinguished RGI on the ground that, in the
instant case, the district court ‘‘had not yet decided
whether the case is arbitrable.’’74 Armed with that dis-
tinction, the Fifth Circuit proceeded to analyze the four
traditional injunctive relief factors.75 Put simply, Jan-
vey’s narrow procedural posture relieved the court of
entertaining the potential jurisdictional hurdles pre-
sented by the request for preliminary injunctive relief
in aid of arbitration. Meanwhile, in the wake of the
Fifth Circuit’s silence on the subject, district courts in
the Fifth Circuit appear to have gravitated toward the
majority rule, at least insofar as these district courts tend
to apply the four traditional injunctive relief factors in
regards to a request for injunctive relief in aid of
arbitration.76

3. Eleventh Circuit

Like the Fifth Circuit, the Eleventh Circuit has not
ruled on the authority of a district court to issue
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preliminary injunctive relief in aid of arbitration when
the parties’ arbitration clause is silent regarding such
relief. However, while district courts in the Fifth Circuit
appear to be moving toward the majority rule, the lack
of clear guidance from the Eleventh Circuit has resulted
in little uniformity amongst the district courts with
respect to their inherent power to grant injunctive relief
in aid of arbitration where the agreement does not so
provide.

In American Express Financial Advisors, Inc. v. Makar-
ewicz, the appellate court decided the issue based upon
the plain language of the arbitration clause which pro-
vided that American Express was ‘‘entitled to an injunc-
tion from a court of competent jurisdiction to keep
[appellees] from violating [the agreement’s restrictions]
while the arbitration is pending.’’77 Otherwise,Makar-
ewicz, the seminal case on the topic, does not articulate
any principles to guide district courts in their assess-
ment of a request for preliminary injunctive relief in
aid of arbitration.

Makarewicz appears to be similar to the Fifth Circuit, in
that Makarewicz relied on the unambiguous terms of
the parties’ agreement and therefore did not address the
question of a district court’s authority to issue prelimin-
ary injunctive relief when the parties had not contem-
plated such relief in their contract. Unlike the Fifth
Circuit, however, district courts in the Eleventh Circuit
have inconsistently interpretedMakarewicz and the sta-
tus of the law on the issue. While most recent district
court opinions properly restate the holding of Makar-
ewicz (i.e., as leaving open the question about whether
a district court is empowered to issue injunctive relief
absent clear contractual language78), some district
courts have cited Makarewicz for the proposition that
such courts may issue such interim relief only if the same
is expressly contemplated in the parties’ agreement.79

This is an important distinction, as demonstrated by
the apparent ‘‘split’’ within the Eleventh Circuit as to
whether district courts possess the authority to entertain
requests for equitable relief when the parties have not
specifically contemplated such relief by agreement. At
least three recent district court decisions have adopted
the majority view and, therefore, have ruled that district
courts maintain the inherent authority to grant preli-
minary injunctions despite the parties’ contractual
silence.80 Meanwhile, at least two recent district court
decisions have premised their equitable deliberations

on the parties’ express agreement that such relief
would be available pending arbitration.81 In addition,
at least three recent district court decisions have refused
to consider equitable interim relief due to the parties’
contractual silence on the subject.82 Finally, despite the
reliance on the plain language, the district courts of
the Eleventh Circuit, like those of the Fifth Circuit,
do not appear to have followed the rigid ‘‘qualifying
contractual language’’ analysis espoused by the Eighth
Circuit.

4. D.C. Circuit

No D.C. Circuit-level cases have addressed the ques-
tion of the extent of a district court’s equitable authority
within the context of a request for preliminary injunc-
tive relief in aid of arbitration. Given this vacuum,
decisions of these district courts reflect a fragmented
jurisprudence. Some decisions have indicated that the
inherent power of the court to issue equitable relief
regardless of the parties’ contractual language.83 Others
have found the power to do so in the parties’ agreement,
thus avoiding the question of the court’s inherent
authority.84 In one case, the district court followed
the approach of the Eighth Circuit in Peabody and
the Fifth Circuit in RGI by declining to analyze the
traditional equity factors at all because the parties had
specifically contracted for continued performance
pending arbitration.85 Finally, when faced with con-
tractual silence, one district court observed the split of
circuit authority and purported to avoid it altogether by
finding a preliminary injunction unwarranted on the
basis of the equitable factors, even if such relief were
available.86

V. Recommendations and Conclusion
Although the traditional injunction analysis is based
upon an evaluation of four factors, in fact, a latent
‘‘fifth factor’’ may exist—namely, whether under con-
trolling U.S. circuit law, a district court possesses the
equitable authority to grant injunctive relief in aid of
arbitration. Pursuant to the majority rule articulated
by the First, Second, Third, Fourth, Sixth, Seventh,
Ninth, and Tenth Circuits, a district court’s inherent
power to issue preliminary injunctive relief is not cur-
tailed, even in the absence of contractual language. At
this time, that rule does not hold in the Eighth, Fifth,
Eleventh, and D.C. Circuits.

The ‘‘latent’’ jurisdictional factor is critical because it
could, for example, bear on contracting parties’
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negotiation of an arbitration provision. That is, a party
may seek to incorporate in an arbitration clause, regard-
less of jurisdiction, clear contractual language that
provides that the parties’ obligations shall continue
throughout the dispute resolution process, including
requests for preliminary injunctive relief, without
addressing the merits of the underlying arbitrable dis-
pute. Even if suit is filed in a jurisdiction that does not
follow the majority rule, the inclusion of certain lan-
guage in the arbitration agreement may give a party a
good argument as to the propriety of its preliminary
injunction motion in the face of a challenge to the
district court’s equitable authority to issue injunctive
relief in aid of arbitration, and particularly prior to
the constitution of the arbitral tribunal.

Parties and their counsel are therefore wise to exercise
forethought regarding whether the subject matter of
their agreements is likely to give rise to the need for
injunctive relief in aid of arbitration. In this way, the
negative effects of the law in the ‘‘non-majority’’ juris-
dictions may be minimized or avoided altogether. If
such planning does not take place before the agreement
is executed, then a party who needs injunctive relief
from a district court after a dispute arises must consider
in which U.S. circuit it can best obtain the relief it
needs in aid of arbitration until all of the circuit courts
fall into line with the majority.
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