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Is Milofsky Dead?
By Ethan Lipsig, Stephen Harris and Caroline Elkin

On March 2, 2006, the Fifth Circuit en banc rejected an 
extremely employer-friendly and short-lived opinion holding 
that a breach of fiduciary duty lawsuit must benefit the entire 
plan, not just a subset of plan participants. Milofsky v. American 
Airlines Inc., No. 03-11087, -- F.3d --, 2006 WL 488622 (5th 
Cir. Mar. 2, 2006).

BACKGROUND

Michael Milofsky, a pilot for Business Express, Inc. (BEX) 
prior to its acquisition by a subsidiary of American Airlines, 
brought a breach of fiduciary duty class action lawsuit under 
Section 502(a)(2) of ERISA relating to the transfer of BEX 
401(k) plan assets to the American Airlines 401(k) plan. 
According to Milofsky, American Airlines and Towers Perrin, 
the third-party plan administrator, violated their fiduciary 
duties by misrepresenting how and when the accounts would 
be transferred (including information about the corresponding 
blackout period). He also claimed that they had failed to timely 
and prudently effect the transfers, causing his account to lose 
value. Milofsky sought damages to be “allocated among plaintiffs’ 
accounts” in proportion to their losses.

LITIGATION HISTORY

The U.S. District Court for the Northern District of Texas 
dismissed the lawsuit in a very controversial,1 employer-friendly 
opinion, finding that Milofsky lacked standing under ERISA 
Section 502(a)(2) because the litigation sought individualized 
relief and would not benefit the plan as a whole.2 Milofsky 
v. American Airlines, Inc., No. 3:02-CV-2441-K, 2003 WL 
22398799 (N.D. Tex. Sept. 24, 2003). The district court also 
characterized Milofsky’s claims as disguised benefit claims 
under ERISA Section 502(a)(1)(B), and found that the 
plaintiffs had failed to exhaust plan administrative remedies. 
Reviewing the district court decision de novo, a divided Fifth 
Circuit three-judge panel originally affirmed the dismissal. 
Milofsky v. American Airlines, Inc., 404 F.3d 338 (5th Cir. 
2005). The Fifth Circuit subsequently vacated that decision 
and granted en banc review of the case.

THE EN BANC DECISION

The Fifth Circuit’s just-issued en banc decision is only three 
sentences long. The court, without much elaboration, concluded 
that plaintiffs, even though only a subset of plan participants, 
“are entitled to further development of the breach of fiduciary 
duties claim, brought under ERISA sections 502(a)(2) and 
409(a).” The en banc panel held that “[m]easured by the principles 
of notice pleading and the standards controlling dismissal 
under Fed. R. Civ. P. 12(b)(6), the district court erred in 
dismissing these claims.” It also disagreed with the district court’s 
characterization of the action as “disguised benefit claims 
requiring exhaustion of administrative remedies” and held that 
plaintiffs “assert fiduciary breach claims not requiring exhaustion 
of administrative remedies.” That was all there was to this very 
short decision.

PLANNING OPPORTUNITY

Few plans provide guidance on allocation of ERISA Section 
502 recoveries. In the absence of such a provision, a court 
might feel free to make this decision. Proactive employers, 
however, might be able to determine how such amounts 
should be used (potentially to offset future plan expenses or 
to provide additional plan benefits) by adopting the following 
plan provision:

 If the plan receives or will receive proceeds attributable 
to an ERISA Section 502 claim, the plan fiduciaries shall 
request that the company’s chief executive officer adopt a 
written amendment directing how such proceeds will be 
allocated (which authority is hereby granted to the chief 
executive officer). If the chief executive officer does not do 
so within a reasonable period of time, the plan fiduciaries 
shall determine how any such amounts will be allocated.3

In considering such amendments, employers should consider 
amending their defined contribution plans to make it clear 
that causes of action will be valued at zero until amounts are 
actually recovered, lest participants assert that it was a fiduciary 
breach not to take the value of asserted causes of action into 
account in valuing their account balances.
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CONCLUSION

The Fifth Circuit’s opaque three-sentence decision leaves 
significant questions unanswered about the viability of Section 
502(a)(2) defined contribution plan fiduciary breach claims.  
Plaintiffs attorneys will continue to assert such claims even 
when the requested relief only would benefit a small subset 
of plan participants. Defense attorneys will continue to assert 
otherwise, arguing that all the en banc Milofsy decision means 
is that the district court dismissed Milofsky’s claims too early 
in the proceedings, because they were sufficient to withstand 
a motion to dismiss under Rule 12 of the Federal Rules of 
Civil Procedure. Given the lack of Fifth Circuit guidance, it 
will be interesting to see how the district court handles this 
case on remand, if it is litigated.

Notes:
1. The ruling, taken to its logical conclusion, would bar virtually all Section 
502(a)(2) fiduciary breach claims for defined contribution plan investment losses 
because their individual account plan nature almost invariably causes gains and 
losses to be allocated in a not-strictly proportional basis.
2. In concluding that a breach of fiduciary duty case must benefit the plan 
as a whole, the court relied on the United States Supreme Court decision in 
Massachusetts Mutual Life Insurance Co. v. Russell, 473 U.S. 134 (1985), which 
held that the language “loss to the plan” in ERISA section 409(a) is designed to 
address “possible misuse of plan assets, and with remedies that would protect the 
entire plan, rather than with the rights of an individual beneficiary.” Id. at 142.
3. Both the employer’s and president’s amendments should be immune from 
fiduciary breach attack, as fiduciary obligations generally do not attach to plan 
design and amendment. See, e.g., Hughes Aircraft Co. v. Jacobson, 525 U.S. 432, 
443-44 (1999); Lockheed Corp. v. Spink, 517 U.S. 882, 890-91 (1996).


