
California Court Decides State’s First E-Discovery  
Cost Allocation Case 
By John P. Phillips and Natasha Sung 

California Court Requires Demanding Party to  
Pay Reasonable Costs of Necessary Electronic 
Data Restoration 

The path to obtaining electronic discovery just 
got clearer and more expensive for parties in 
California. For the first time, a California Court 
of Appeal has addressed the issue of which party 
should pay for costly electronic data restora-
tion in response to discovery requests. Disputes 
over cost allocation have become increasingly 
prevalent between technologically sophisticated 
parties seeking access to massive amounts of 
archived information. Archived or back-up elec-
tronic data generally requires translation into 
usable form, which is often time consuming and 
cost prohibitive. Earlier this month, the court 
held that under California statutory law, the 
demanding party must pay the reasonable costs 
of any necessary translation. See Toshiba America 
Electronics Components, Inc. v. Superior Court, 
No. H027029 (Cal. Ct. App. Dec. 3, 2004) (Lexar 
Media). 

A Classic Set of Facts  

The cost allocation issue came before the court 
during a typical discovery dispute between com-
panies dependent on the use of electronic infor-
mation to conduct business. Lexar Media sued 
Toshiba America Electronic Components for 
misappropriation of trade secrets, breach of fidu-
ciary duty, and unfair competition. Lexar served 
Toshiba with a request for production and inspec-
tion of documents, which Lexar defined as includ-
ing electronic mail. Toshiba produced more than 
20,000 pages of “readily available” documents, 
but withheld 800 backup tapes. Toshiba claimed 
the backup tapes suffered from obsolete software, 
age deterioration, and incorrect labeling. Toshiba 
also claimed that the estimated cost of translating 

the backup tapes into usable form was between 
$1.5 million to $1.9 million. Unwilling to bear 
the burden of such a hefty amount, the parties 
engaged in a battle over which party should pay 
discovery costs.  

A Decision Based on Clear California Statutory 
Law and Fairness Policy 

Although the parties relied heavily on the growing 
body of “e-discovery” cases from federal courts, 
the Sixth District Court of Appeal based its deci-
sion on California statutory law and declined 
to adopt the federal framework. According to 
the court, California Code of Civil Procedure 
Section 2031 clearly provides that “if transla-
tion is necessary, the responding party must do it 
at the demanding party’s reasonable expense.”1  
Therefore, as a general rule the requesting party 
bears the expense. The court found the statute 
reflected the legislature’s emphasis on fundamental 
fairness in certain discovery situations. Although 
both federal and state law require the respond-
ing party to bear the usual costs of discovery, 
the court noted the California legislature has, for 
certain situations, shifted the costs to the demand-
ing party out of fairness. For example, California 
Code of Civil Procedure Section 2034 requires a 
deposing party to pay expert fees when deposing 
the other party’s expert, and California Code of 
Civil Procedure Section 2025 requires the party 
noticing a deposition to pay the costs of transcrib-
ing it.  

The Difference Between Federal and State Law 

In reaching an issue “of first impression of gen-
eral importance to the trial courts and the legal 
profession,” the Lexar Media court recognized 
the “patent difference” between federal and state 
schemes. While California law plainly requires the 
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demanding party to pay reasonable costs of neces-
sary electronic discovery translation, federal law 
permits a multi-factored analysis. In the seminal 
federal case of Zubulake v. UBS Warburg LLC, 
217 F.R.D. 309 (S.D.N.Y. 2003), the court devel-
oped a three-step process regarding electronic data 
discovery and costs. First, the court and parties 
need a thorough understanding of the responding 
party’s computer system. A court should consider 
allocating costs to the demanding party only for 
inaccessible data, such as that found in backup 
tapes. Second, the responding party should restore 
and produce responsive documents from a small 
sample of the backup tapes to determine what 
data may be found. Third, the court should ana-
lyze the cost allocation issue under a seven-factor 
test.  

The Lexar Media court found the plain language 
of California’s discovery statute, not federal deci-
sions, controlling. However, it encouraged parties 
to meet and confer about translating a sample 
of backup tapes in the spirit of Zubulake. Other 
than taking these steps, the court sent the case 
back to the trial court so it could engage in a 
thorough analysis based on a developed record. 
Although this is the first time a California court 
has considered the cost allocation issue in a pub-
lished opinion, the court’s ruling establishes a 
clear rule on cost allocation that differs from the 
evolving and more flexible federal framework. 
 
The “Necessary and Reasonable” Limitations 

Anticipating future disputes, the court empha-
sized its ruling does not mean a demanding party 

must always pay costs for restoring electronic 
data. Instead, it stressed that the demanding party 
must only pay reasonable expenses for a neces-
sary translation. Of course, what is reasonable 
and necessary are factual issues that can only be 
resolved based on a complete record. To ensure 
the issue gets proper treatment, the Lexar Media 
court stressed that the demanding party may seek 
a protective order to present relevant information 
for the court’s consideration in order to prevent 
“undue burden and expense.” As a preventative 
measure, the demanding party needs to be cau-
tious regarding the scope of discovery and avoid 
unnecessarily broad requests. Put simply, a party 
should only ask for what it really needs. 

If you have further questions about the Lexar 
Media case, please don’t hesitate to contact the 
following attorneys in Paul Hastings’ Litigation 
Department: 

John P. Phillips at (415) 856-7027
johnphillips@paulhastings.com

Natasha Sung at (415) 856-7065 
natashasung@paulhastings.com
 
Notes:
1. California Code of Civil Procedure Section 2031(g)(1) 
states, “Any documents demanded shall either be produced as 
they are kept in the usual course of business, or be organized 
and labeled to correspond with the categories in the demand. 
If necessary, the responding party at the reasonable expense 
of the demanding party shall, through detection devices, 
translate any data compilations included in the demand into 
reasonably usable form.”
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