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The Final Matter of FACTA: Congress Enacts 
Legislation to Retroactively Insulate Many of the 
Companies Facing These So-called FACTA 
Lawsuits 
BY LARRY SIDMAN, CHARLES A. PATRIZIA, JOSHUA HAMILTON & JASON ROSENSTOCK 

On June 3, 2008, President Bush signed H.R. 
4008, the Credit and Debit Card Receipt 
Clarification Act, into law. This event marked the 
culmination of a 14-month effort by the attorneys 
of the Paul, Hastings, Janofsky & Walker LLP 
(“Paul Hastings”) Government Affairs and 
Litigation practice groups to secure a legislative 
remedy that, under certain specific 
circumstances, retroactively immunizes hundreds 
of companies that currently are defendants in 
class action lawsuits from liability for statutory 
damages under the Fair and Accurate Credit 
Transactions Act (“FACTA”). Prior to the passage 
of this new law, these companies faced potentially 
bankrupting liability from statutory damages of 
between $100 and $1,000 per consumer for 
willful violations of FACTA. In some cases, these 
damages could theoretically have run into the 
hundreds of millions or even billions of dollars.  

This law is a narrowly tailored remedy that will 
benefit only those companies that properly 
truncated the account number and allowed 
printing of no more than the last five digits, but 
failed to redact the expiration date from a credit 
or debit card receipt. Furthermore, the retroactive 
benefit from this legislation only extends from 
December 4, 2004, until June 3, 2008, the day 

the President signed H.R. 4008 into law. After 
June 3, 2008, any company that continues to 
print non-FACTA compliant receipts could be 
subject to the enormous statutory damages 
applicable to willful FACTA violations. The danger 
of such a violation being willful is now heightened 
as a result of the publicity surrounding FACTA 
lawsuits and the passage of this new law. 

Companies should conduct an immediate review 
of receipts issued to consumers to ensure that 
they comply with both the account truncation 
and the redaction of the expiration date 
requirements of FACTA to ensure they are not 
ensnared in the next round of these FACTA 
lawsuits. 

A Collaborative Effort 

Class action litigation relating to FACTA had 
evolved into a nationwide phenomenon, forcing 
businesses large and small across the country to 
defend themselves from lawsuits that disclaim 
any actual injury on the part of the plaintiff and 
the purported class. Beginning in December 
2006, plaintiffs’ attorneys began filing lawsuits in 
federal courts in California against retailers, 
restaurants, theaters, theme parks and others 
alleging willful violations of FACTA based largely 
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on the appearance of an expiration date on an 
electronically printed credit card receipt provided 
to consumers. The impetus for these lawsuits is 
the availability of statutory penalties of between 
$100 and $1,000 per consumer for each willful 
violation, and the fact that the effective date for 
compliance for all credit card machines was 
December 4, 2006. See 15 U.S.C. § 1681n. In 
total, there have been more than 500 lawsuits 
filed in various jurisdictions around the country.  

Recognizing the absurd result of potential 
liability in the hundreds of millions or billions of 
dollars without any attendant risk of consumer 
harm, members of the Paul Hastings Litigation 
team reached out to members of the firm’s 
Government Affairs practice group to determine 
whether a legislative remedy might be possible.  

The Government Affairs group proactively 
determined that a narrowly tailored, yet highly 
effective solution with retrospective application 
could be feasible if they were to perfectly 
execute their strategy. This view was contrary to 
the conventional wisdom that such a bill would 
never be enacted by a Democratically controlled 
Congress. Working across departmental lines, 
the attorneys of Paul Hastings formulated the 
appropriate legislative strategy and drafted 
suggested statutory language to retroactively 
insulate its clients and, derivatively, other FACTA 
defendants. The legislative initiative proceeded 
on a parallel track with efforts to defend the 
cases through traditional litigation.  

In order to gauge the appetite for Congress to 
consider such legislation, lawyers from Paul 
Hastings initiated preliminary meetings with key 
congressional staff who indicated an 
understanding of the problem and some 
sympathy for amending the statute to eliminate 
retroactively liability for statutory damages. 
However, it was clear from these meetings that 
congressional sympathy only extended to those 
companies that had properly truncated the credit 
card numbers but had failed to delete the 
expiration dates from credit card receipts.  

Working with key Members of Congress and their 

staff, the lawyers of Paul Hastings successfully 
secured the introduction of H.R. 4008, the Credit 
and Debit Card Receipt Clarification Act, in late 
October 2007. The legislation was introduced by 
Congressman Tim Mahoney, a newly elected 
Democratic Member from Florida, with a broad 
base of bipartisan support. Congressman 
Mahoney was joined by the top Republican on 
the House Financial Services Committee, 
Congressman Spencer Bachus of Alabama. 
Additionally, eight other Members of Congress, 
including Nick Lampson (D-TX), Paul Hodes (D-
NH), Barron Hill (D-IN), Michele Bachmann (R-
MN), Ron Klein (D-FL), Melissa Bean (D-IL), John 
Barrow (D-GA) and Jim Matheson (D-UT) joined 
in introducing the legislation. By the time the 
legislation came before the full House of 
Representatives, more than 50 Members had 
joined as cosponsors.  

After securing the introduction of the legislation, 
Paul Hastings formed a small but determined 
coalition known as the FACTA Reform Coalition 
to lobby on behalf of H.R. 4008. Using this 
Coalition, the lawyers of Paul Hastings were able 
to manage successfully H.R. 4008 from inception 
to the floor of the U.S. House of Representatives, 
where it passed by a vote of 407–0. Based on 
this overwhelming show of support, there was 
little resistance and the bill sailed through the 
United States Senate by unanimous consent one 
week later. On June 3, 2008, President Bush 
signed the bill, making it Public Law 110-241.  

At the Crossroads of Legislation and 
Litigation and Ensuring Future Compliance 

Now that the legislation has become law, the 
inclusion of an expiration date on an otherwise 
FACTA-compliant receipt printed between 
December 4, 2004, and June 3, 2008, cannot be 
deemed to be a willful violation of FACTA. This 
law should lead to the dismissal of many of the 
class actions that were filed.  

As the safe harbor created by Public Law 110-241 is 
only retrospective in its application, companies 
should immediately conduct a review of their point-
of-sale systems and the receipts issued to 
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consumers to ensure that they comply with both the 
account truncation and the redaction of the 
expiration date requirements of FACTA. Some courts 
have determined that the term “point of sale” and 
“print” in FACTA encompass receipts from online 
sales. See Grabein v. 1-800-Flowers.com, Inc., No. 
07-22235-CIV (S.D. Fla., January 29, 2008). 
Consequently and in an abundance of caution, 
companies need to ensure that the receipts 
generated from their online sales transactions as 
well as its ordinary paper receipts comply with 

FACTA’s truncation and redaction requirements.  

The passage of this new law should serve to 
eliminate the vast majority of the outstanding 
cases, and could be the end of the FACTA 
phenomenon. The cross-departmental effort of 
Paul Hastings lawyers demonstrates their 
commitment not only to achieve excellent results 
for our clients, but also to think of ways to 
beneficially affect the legal framework in which 
our clients conduct their business. 

   

If you have any questions concerning these developing issues, please do not hesitate to contact any of 
the following Paul Hastings lawyers: 

Washington, D.C.  

Charles A. Patrizia 
202-551-1710 
charlespatrizia@paulhastings.com  

Washington, D.C.  

Jason M. Rosenstock  
202-551-1871 
jasonrosenstock@paulhastings.com 

Los Angeles 

Joshua G. Hamilton 
213-683-6186 
joshuahamilton@paulhastings.com  

Washington, D.C.  

Lawrence R. Sidman  
202-551-1729 
larrysidman@paulhastings.com
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