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Delaware Supreme Court Responds to Securities 
and Exchange Commission: Directors Hold the 
Key to Binding By-Law Amendments 
BY CARL SANCHEZ, DEYAN SPIRIDONOV & RYAN ENCHELMAYER  

On July 17, 2008, the Delaware Supreme Court 
reaffirmed its position that, under Delaware 
law, boards of directors, rather than 
stockholders, have the authority to manage the 
business and affairs of a corporation. In doing 
so, the Delaware Supreme Court responded to 
the first-ever request for clarification from the 
Securities and Exchange Commission (the 
“SEC”) to that court, a process authorized only 
recently by a 2007 Amendment to the Delaware 
Constitution.1 

The Delaware Supreme Court’s decision 
provides much-needed guidance on a 
complicated and, as-of-yet, unresolved question 
of Delaware law on corporate governance: how 
strongly may by-laws limit director authority? 
As one scholar complains, previous efforts to 
define the permissible scope of by-law 
proposals and amendments that limit director 
authority, have “failed to provide a coherent 
analytic framework,” and, moreover, “the 
pertinent statutes provide no guidance at all.”2 
Although the recent decision does not provide a 
bright-line rule as to how Delaware courts will 
treat specific proposals to adopt or amend by-
laws, it made clear that stockholder-proposed 
by-laws which limit a board of directors’ ability 
to fully discharge their fiduciary duties are not 
permissible. 

CA, Inc. v. AFSCME Employees Pension 
Plan3 

In March 2008, the American Federation of 
State, County and Municipal Employees Pension 
Plan (the “AFSCME”) submitted a proposed 
stockholder by-law to the board of directors of 
CA, Inc. (“CA”) to be included in CA’s proxy 
materials in connection with CA’s 2008 annual 
stockholder’s meeting. If adopted, the by-law 
would direct the CA board to reimburse any 
stockholder or group of stockholders who 
successfully elect at least one board member in 
a contested election for “reasonable expenses” 
incurred in the process of nominating and 
supporting their candidate(s).4 

The CA board believed they were not required 
to include AFSCME’s proposed by-law in its 
2008 proxy materials under SEC Rule 14a-8. In 
April 2008, the CA board requested a “no 
action” letter from the SEC Division of 
Corporate Finance (the “Division”) stating that 
the Division would not recommend an 
enforcement action if the CA board excluded 
the proposal and provided the division with an 
opinion letter from CA’s Delaware counsel. In 
May, the AFSCME responded by sending a 
contrary opinion letter from its own Delaware 
counsel to the Division, stating that the CA 
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board was required to include the proposed by-
law in CA’s proxy. Faced with two conflicting 
legal opinions, the SEC sought clarification by 
certifying two legal questions to the Delaware 
Supreme Court: 

• Is the stockholder-proposed by-law a 
“proper subject” for a stockholder action? 

• Would adopting the stockholder-proposed 
by-law cause the company to violate any 
Delaware law? 

Responding to the first question, the court 
found the proposed by-law to be proper subject 
matter for a stockholder action because it was 
procedural in nature and because, under 
Delaware law, stockholders have a legitimate 
and protected interest in the election process 
itself.5 

Nevertheless, the court ruled that adopting the 
proposed by-law would cause CA to violate 
Delaware law:6 

Boards must have the “full power” to 
exercise the fiduciary duties they owe to 
the corporation and its stockholders. 

Under Delaware law, no contractual 
arrangements may commit a board to a course 
of action that would prevent their ability to fully 
discharge their fiduciary duties to the 
corporation and its stockholders.7 As the court 
explained, by-laws are “internal corporate 
governance contracts” and, since there are 
potential scenarios where the CA board’s 
fiduciary obligations would prevent them from 

reimbursing stockholders for the costs of 
nominating candidates to the board, adopting 
this proposed by-law could prevent the CA 
board from fully exercising its fiduciary duties. 

In addition, the court reaffirmed the paramount 
managerial role of the board of directors: 

Boards have the statutory authority to 
manage the business and affairs of the 
corporation. 

According to Delaware law, “[t]he business and 
affairs of every [Delaware corporation] shall be 
managed by or under the direction of a board of 
directors . . . .”8 This conceptual reservation of 
the “management power” or “management 
prerogative” to the board of directors underlies 
Delaware corporate law and has been described 
as a “fundamental principle,” “basic tenet” and 
“cardinal precept” of the state’s approach to 
corporate governance.9 The Delaware Supreme 
Court explained that a stockholder-proposed 
by-law would violate Delaware law if it would 
“prevent the directors from exercising their full 
managerial power . . . .”10  

Conclusion 

While stockholder-proposed by-laws that focus 
on the process by which a board makes a 
decision are permissible,11 stockholder-
proposed by-laws may not “mandate how the 
board should decide specific substantive 
business decisions.”12 This decision of the 
Delaware Supreme Court is an important 
clarification of the central corporate governance 
authority granted by Delaware law to directors 
of Delaware corporations. 
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1 Article IV, Section 11(8) authorizes the Delaware Supreme Court to hear and determine questions of law certified to it by 
the SEC (among other tribunals). 

2 Lawrence A. Hamermesh, Corporate Democracy and Stockholder-Adopted By-Laws: Taking Back the Street?, 73 Tul. L. 
Rev. 409, 444 (1998). 

3 No. 329, 2008 (Del. July 17, 2008). 

4 The stockholder-proposed by-law also stipulated that no more than 50% of the directors to be elected may be contested, 
stockholders may not cumulate their votes, and the amount of reimbursements to any stockholder or group may not 
exceed the amount spent by the company in connection with the election. 

5 CA, at 16-17 (citing Harrah’s Entm’t v. JCC Holding Co., 802 A.2d 294, 311 (Del. Ch. 2002); Blasius Indus., Inc. v. Atlas 
Corp., 564 A.2d 651, 660 n.2 (Del. Ch. 1988). 

6 The Court noted that, since it was responding to the SEC’s questions, which were posed “in the abstract,” the Court must 
consider every possible situation to which the by-law may apply, rather than examining an actual situation faced by the CA 
Board. 

7 See Paramount Communications, Inc. v. QVC Network, Inc., 63 A.2d 34 (Del. 1994); Quickturn Design Sys., Inc. v. 
Shapiro, 721 A.2d 1281 (Del. 1998). 

8 8 Del. C. § 141(a). 

9 CA, at 7 (referencing McMullin v. Beran, 765 A.2d 910, 916 (Del. 2000), Quickturn, 721 A.2d at 1291-92 and Aaronson v. 
Lewis, 473 A.2d 805, 811 (Del. 1984). 

10 CA, at 21. 

11 For example, Delaware law authorizes by-laws that fix the number of directors on the board, the number of directors for 
a quorum and the vote requirements for board action. See, 8 Del. C. § 141(b). Likewise, Delaware courts have accepted a 
stockholder-enacted by-law requiring unanimous board attendance and unanimous approval for any board action because 
it focused on process rather than substance. See, Frantz Mfg. Co v. EAC Indus., 501 A.2d 401 (Del. 1985). Moreover, 
process-oriented by-laws may even require the board to spend money, as in a by-law amendment moving the location of 
board meetings that requires the board to reimburse travel expenses. CA, at 16. 

12 CA, at 12 (citing Hollinger, Intern, Inc. v Black, 844 A.2d 1022, 1078-79 (Del. Ch. 2004). Stockholders will likely be 
unable to propose or amend a by-law to prevent a board from adopting or implementing a so-called, “poison pill.” 
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