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I N T E R N AT I O N A L D E V E L O P M E N T S

A Global Concern: The Rise of International Securities Litigation

BY WILLIAM F. SULLIVAN, JOHN S. DURRANT, AND

SARAH KELLY-KILGORE

W hile defendants could once expect to face secu-
rities litigation only in the United States, legal
and regulatory regimes outside the United

States now offer some plaintiffs attractive alternative
forums in which to bring securities claims.

Recent filings underscore this trend. In 2012, the
number of securities fraud class actions filed against
non-U.S. issuers in U.S. courts declined. Though this
trend is partly attributable to a decline in credit crisis
filings, that is only part of the story. The decline in U.S.
claims against non-U.S. issuers has accompanied an
unprecedented rise of the international securities class
action.

Two forces have combined to give international secu-
rities class actions increased vitality.

First, the U.S. Supreme Court’s 2010 decision in Mor-
rison v. National Australia Bank, Ltd.1 limited the appli-

cation of American securities fraud laws to disputes ei-
ther involving securities traded on American exchanges
or arising out of transactions occurring within the
United States. Since Morrison, investors cannot as
regularly use U.S. courts to litigate claims concerning
fraud outside the United States. Instead, they must find
alternative forums in which to bring their claims.

Second, in the wake of major financial scandals
across Europe, a number of jurisdictions outside the
United States have created or amended corporate gov-
ernance and securities fraud laws, in the hope of im-
proving regulation and increasing corporate transpar-
ency. More significantly, these countries have acknowl-
edged that Morrison left many investors without a
forum in which to litigate their claims, and have en-
acted laws enabling private persons to bring securities
actions. Such efforts have included the implementation
of class or mass actions to incentivize plaintiffs’ coun-
sel to bring such claims. In the wake of these changes,
corporate entities must be prepared to face increased
international securities litigation.

The Morrison v. National Australia Bank,
Ltd. Decision

Before 2010, the United States was widely acknowl-
edged as the premier forum for securities litigation. In
large part, this was due to the ability of plaintiffs to pro-
ceed as a class, the availability of the fraud-on-the-
market presumption of reliance, and, significantly, the
courts’ liberal application of American securities fraud
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laws to disputes arising out of non-U.S. transactions.2

As Justice Scalia remarked, the United States was seen
as ‘‘the Shangri-La of class-action litigation for lawyers
representing those allegedly cheated in foreign securi-
ties markets.’’3

The Morrison decision changed that by limiting the
application of Section 10(b) of the Securities Exchange
Act of 1934 to transactions of securities traded on
American exchanges and transactions taking place
within the United States. Although Morrison can be
read so as to allow Section 10(b) claims arising out of
non-U.S. transactions if the security is ‘‘cross-listed’’ on
an American exchange, lower courts have rejected this
reading, requiring that the transaction have occurred
domestically.4 In addition, then, to Morrison’s other
limitations, investors alleging securities fraud occurring
on non-U.S. exchanges are foreclosed from bringing
Section 10(b) claims, regardless of whether the security
is listed on an American exchange.

As a result of the Morrison decision, investors began
pursuing their claims by proceeding under the various
U.S. states’ blue sky laws, in addition to bringing suit
under some of the then-new securities regimes in vari-
ous jurisdictions outside the United States.

However, a recent New York decision seems to have
foreclosed even state law actions to some investors
trading on non-U.S. markets. In Viking Global Equities
LP v. Porsche Automobil Holdings SE, a New York ap-
pellate court dismissed investors’ state law action on fo-
rum non conveniens grounds, stating: ‘‘We find that
these connections failed to create a substantial nexus
with New York, given that the events of the underlying
transaction otherwise occurred entirely in a non-U.S.
jurisdiction.’’5 Although the court’s decision would ap-
pear to allow class actions brought by a class consisting
entirely of state residents, it forecloses New York state
jurisdiction in situations where the defendant and a ma-
jority of plaintiffs are non-residents.

While it is unclear if other states’ courts will follow
the New York court’s lead, it is fair to say that investors
who wish to proceed by class action are increasingly
likely to turn to non-U.S. courts.

The Development of International Securities
Class Action Litigation

Morrison and its progeny provide only a partial ex-
planation of the trend in securities lawsuits outside the
United States. Recent changes in global securities regu-
lation have also opened the door to international secu-
rities lawsuits. In the wake of the global financial crisis
and widely reported corporate scandals, a number of
countries began developing laws designed to regulate
corporate governance and prohibit securities fraud.6

The United Kingdom, for example, enacted legisla-
tion in 2000 containing more than 433 individual sec-
tions regulating insurance, investment business, and
banking.7 That legislation, the Financial Services and
Markets Act (‘‘FSMA’’), contains provisions creating li-
ability to private persons for any ‘‘untrue or misleading
statement’’ appearing in a prospectus.8 Although the
FSMA does not contemplate a private right of action for
that particular offense, private litigants may bring
claims for damages arising from market abuse, which
includes insider trading and behavior ‘‘likely to give a
regular user of the market a false or misleading impres-

sion’’ as to the value of his or her investment.9 Because
Part 19.11 of the English Civil Procedure Rules allows
for multiple claims to proceed collectively, some com-
mentators have concluded that the FSMA provides for
securities class actions to be litigated, though none has
yet been filed.10

Like the United Kingdom, Australia, Canada, Ger-
many, South Korea, Mexico, the Netherlands, and Tai-
wan have all adopted procedures that allow the adjudi-
cation of multiple securities fraud claims at one time.
Some of these countries specifically provide for the use
of class actions in securities litigation.11 In others, a
government authority or designated organization will
litigate multiple investors’ claims simultaneously on be-
half of the group.12 Still others use ‘‘model proceed-
ings’’ in which the adjudication of one investor’s claim
determines issues of fact and law that are common to
the group.13 While these various procedures differ in
some respects from American class action procedures,
they nonetheless effectively allow similarly situated
plaintiffs to pursue claims simultaneously against de-
fendants. Recent filings in some of the countries listed
above suggest they provide welcome forums for inves-
tors barred from U.S. suits by Morrison.

In Germany, for example, investors have begun
implementing the Capital Investors’ Model Proceeding
Law14 (‘‘KapMuG’’), which was enacted in 2005. Under
the KapMuG, plaintiffs with similar claims may seek a
model proceeding to determine all common questions
of law and fact. If at least 10 petitions for a model pro-
ceeding are made by plaintiffs with similar claims, the
model proceeding will commence and all other actions
will be suspended. A determination on any of the com-
mon questions will be binding on all persons, even
those not party to one of the petitions.

Recently, a series of securities actions were brought
against Porsche SE in the German trial courts.15 Some
of the these suits, which relate to statements made dur-
ing Porsche’s attempted acquisition of Volkswagen AG,
were initiated after a New York state court dismissed a
similar lawsuit under the doctrine of forum non conve-
niens.16 The German court has agreed to litigate the
cases through a model proceeding.

Similar to the pending actions against Porsche SE,
ongoing litigation in the Netherlands began after the
Southern District of New York dismissed a securities
fraud suit based on its reading of Morrison.17 The Neth-
erlands expanded its jurisdiction over international
claims in the 2010 decision, Scor Holdings AG (f/k/a
Converium Holdings AG).18 There, focusing on Morri-
son’s jurisdictional effects, the Amsterdam Court of Ap-
peal approved a settlement amounting to U.S.$58.4 mil-
lion as binding on all non-U.S. claimants due to con-
cerns that they might otherwise be denied any forum in
which to hear their claims.19

The current suit, which was filed by the investor
group Stichting Investor Claims Against Fortis, makes
use of the ‘‘representative group action’’ provided for
by the Dutch civil code.20 Although representative
group actions can be used only for injunctive or de-
claratory relief, successful plaintiffs can use the Nether-
lands’ now-expansive class settlement procedure to ob-
tain a binding settlement based on the declaratory judg-
ment.21 The current suit by former Fortis investors is
following just such a procedure, suggesting that securi-
ties litigation in the Netherlands — like in other non-
U.S. jurisdictions — is only increasing.

2

4-8-13 COPYRIGHT � 2013 BY THE BUREAU OF NATIONAL AFFAIRS, INC. SRLR ISSN 0037-0665



Canada: The Special Problem of Cross-Border
Litigation

There is an additional risk of litigation in one country
triggering litigation in another country. At present,
Canada is the most common example of such ‘‘cross-
border’’ litigation.22 Last year, two-thirds of all securi-
ties class actions filed in Canada were accompanied by
parallel actions in the United States.23 Viewing the
numbers in reverse, the number of U.S. filings accom-
panied by parallel Canadian actions is currently 47 per-
cent — a sharp increase from the 18 percent recorded
prior to 2006.24

The reasons for this dynamic are complex, but
plaintiff-friendly laws in Canada provide part of the ex-
planation. Obtaining leave to proceed as a class, for in-
stance, is far easier to achieve in Canada than in other
non-U.S. jurisdictions.25 Similarly, in a number of re-
spects, Part XXIII.1 of the Ontario Securities Act
(‘‘OSA’’) — and closely analogous provisions in other
provincial Canadian securities acts — offers a more
plaintiff-friendly securities litigation regime than that
available under the U.S. federal securities laws. Under
the OSA, there is no scienter requirement and no effec-
tive motion-to-dismiss procedure. Loss causation is
more readily established; plaintiffs’ losses are assumed
to have been caused by the defendant, and the burden
is on the defendant to prove otherwise. More signifi-
cantly, while the damages that plaintiffs receive in secu-
rities class actions in the United States might be capped
by the actual out-of-pocket loss attributable to fraud fol-
lowing a drop in the relevant security’s price accompa-
nying a corrective disclosure,26 the OSA permits plain-
tiffs to recover the purchase price less the 10-trading-
day post-disclosure average (regardless of whether the
entire drop in the price of the security can be attributed
to fraud or misstatement).

Canada does limit a defendant’s liability by law, but
such provisions do little to minimize a cross-border de-
fendant’s damages exposure. For example, Canadian
law caps a defendant corporation’s liability at the
greater of C$1 million or 5 percent of its total market
capitalization.27 This rule fails to account for potential
damages both within and outside Canada. Accordingly,
defendants will often find Canada’s limited liability pro-
visions unavailing in meaningfully limiting their liabil-
ity. It should come as no surprise that the number of Ca-
nadian securities class actions is currently at an all-time
high.28

Conclusion
As the class action bar in Canada continues to gain

experience, claims under the OSA and its analogues
could make Canada a popular forum for securities liti-
gation. However, recent changes in class action proce-
dure also make a number of other non-U.S. jurisdic-
tions appealing to securities plaintiffs.

It should be noted that, although Morrison has
spurred international securities litigation by limiting
U.S. courts’ jurisdiction over such disputes, Morrison
has not resulted in the overall decrease of U.S. securi-
ties class actions that commentators expected. The
number of U.S. securities class actions filed in 2012 was
20729 — only a slight decrease from the 2007-2011 aver-
age of 221, and one that many have attributed to a de-

cline in litigation stemming from the 2008-2009 finan-
cial crisis.30

Nor has Morrison resulted in a greater net percent-
age of dismissals under Rule 12(b) of the Federal Rules
of Civil Procedure. While the number of securities class
actions filed has remained roughly constant, the num-
ber of dismissals has decreased steadily: The 60 cases
dismissed in 2012 represent the lowest number of dis-
missals since 1998, and a 50 percent decrease from the
dismissals recorded in 2011.31

These figures suggest that U.S. securities litigation
remains active, and that plaintiffs’ counsel are tailoring
their efforts to changing case law. Accordingly, defen-
dants now must be prepared to fight securities fraud al-
legations both in the United States and beyond.
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