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Later this year—Tuesday, 
November 6, 2012, to be exact—
millions of Americans will disrupt 
their daily routines and make their 
way to local polling locations to cast 
their votes in the national elections.  
In a country that ranks among the 
most productive in the world, holding 
elections in the middle of a busy and 
demanding workweek might seem 
peculiar. 

In fact, since 1845 the first 
Tuesday fol lowing the f irst 
Monday in November has been 
congressionally designated as 
Election Day.1  The timing was not 
so peculiar for Americans in the 
1840s, when America was largely a 
farming society.  November worked 
because the harvest was in and the 
winter weather was not yet so severe 
to impede travel.2  Tuesday worked 
because most people devoted Sunday 
to worship, and they needed Monday 
to travel from their rural homes to 
county seats to cast their votes.3  A 
historical practice, developed in an 
era that was vastly different from our 
own, still controls voting today.

Wage-and-hour law has its own 
outmoded practice, known as the 

“administrative/production worker 
dichotomy.”  For decades, courts have 
relied upon this analytical tool to 
assist them in deciding if employees 
perform the duties required to 
bring them within the scope of the 
administrative exemption of the 
Fair Labor Standards Act or its state 
counterparts.  But like Tuesday 
elections, the practice grew out of a 
bygone era with distinct attributes 
and needs different from those of 
America today.

Whereas Tuesday elections were 
driven by farms, the dichotomy was 
driven by factories.  Numerous federal 
courts, including the Seventh Circuit 
Court of Appeals, have acknowledged 
that “[t]he typical example of the . . . 
dichotomy is a factory setting where 
the ‘production’ employees work on 
the line running machines, while the 
administrative employees work in 
an office communicating with the 
customers and doing paperwork.”4

The factory-driven economy of 
America in the mid-20th century, 
however, is a fading chapter for the 
history books.  Yet many courts and 
litigants continue to force a fit between 
the factory-driven dichotomy and 
today’s modern economy.  In Harris 
v. Superior Court,5 the California 
Supreme Court provided its first 
review of the issue, and signaled that 
the dichotomy might be on its way 
out in our overwhelmingly service-
oriented, modern economy.  

thE diChotoMy’S hiStoRiCaL 
BaCkGRoUnd

When Congress enacted the 
Fair Labor Standards Act in 1938, it 
exempted employers from having 
to abide by the Act’s minimum 
wage and overtime provisions 
for individuals employed in an 
administrative capacity.  In 1949, the 
Department of Labor’s Wage and 
Hour Division revised the regulations 
defining this exemption, such that 
it would apply (and still applies) to 
the employee “[w]hose primary duty 
consists of the performance of office 
or nonmanual field work directly 
related to management or general 

business operations of his employer 
or his employer’s customers[.]”6

The Wage and Hour Division 
also added regulatory language 
interpret ing that def init ion.  
Specifically, it interpreted the 
language “directly related to 
management or general business 
operations” to refer to “those 
types of activities relating to 
the administrative operations 
of a business as distinguished 
from ‘production’ work.’”7  It is 
the “production” language of this 
regulation that precipitated the 
dichotomy.   The analytical tool is 
supposed to be simple:  an employee 
whose primary job duty is producing 
the very good or service that the 
employer exists to produce (i.e., a 
factory f loor worker) falls on the 
production side of the dichotomy; 
in contrast, the employee whose 
primary job duty is ancillary to the 
employer’s “production” activity falls 
on the administrative side.  

Bell and Harris

In 2001, a California court of 
appeal adopted the administrative/
production worker dichotomy in 
Bell v. Farmers Insurance Exchange.8  
Bell involved a class action brought 
by insurance claims adjusters against 
Farmers Insurance Exchange for 
unpaid overtime compensation. 
The court of appeal affirmed the 
trial court’s grant of summary 
adjudication in favor of the employees 
on the ground that they were non-
exempt production employees.  

The court of appeal decided that 
the dichotomy constituted a useful 
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tool for its analysis of exempt status 
under California law, which has its 
own administrative exemption that 
incorporates many of the federal 
regulations interpreting the Fair 
Labor Standards Act.  The court 
found that the employer’s primary 
product was adjusting insurance 
claims and that the employees’ 
primary duty was adjusting 
insurance claims.  As a result, it held 
that the employees were production, 
not administrative, workers.  In Bell v. 
Farmers Insurance Exchange,9 which 
followed a jury verdict in favor of 
the employees, the court of appeal 
revisited and confirmed its adoption 
of the dichotomy.  

Nearly identical facts confronted 
the same court of appeal in Harris v. 
Superior Court.10  Harris also involved 
a class of insurance claims adjusters 
seeking overtime compensation. In 

a 2-1 opinion that relied heavily 
upon Bell, the court vacated the 
trial court’s decision and held 
that the adjusters were not exempt 
employees as a matter of law.  As in 
Bell, the court of appeal held there 
was no question that the employees 
fell on the production side of the 
dichotomy because their primary 
duties involved adjusting insurance 
claims, which was directly related to 
the employer’s “product” of adjusting 
insurance claims.  

On review, the California 
Supreme Court found that the court 
of appeal had failed to fully consider 
and apply the recently expanded 
statutory and regulatory framework 
that had developed around the 
administrative exemption.  It also 
criticized the lower court’s “great 
emphasis” and “overreliance” on the 
administrative/production worker 

dichotomy.11  The court noted:   
“[T]he dichotomy is a judicially 
created creature of the common law 
which has been effectively superseded 
in this context by the more specific 
and detailed statutory and regulatory 
enactments.”12  Specifically, the 
court was referring primarily to 
the federal regulations at 29 C.F.R.  
§§ 541.201–205, 541.207–208, 541.210, 
and 541.215 that define and interpret 
the administrative exemption.13  
In the end, the court rejected the 

“categorical[]” and “rigid” approach 
encouraged by the dichotomy and 
instead adopted one that weighs all 
of the “particular facts” pertinent to 
exempt status.14

a StRainEd anaLoGy

Among the various sections of its 
opinion expressing criticism of the 
administrative/production worker 
dichotomy and caution about its 
application, the court singled out 
the mismatch between the belated 
era from which the dichotomy arose 
and today: “[C]ourts often strain 
to fit the operations of modern-day 
post-industrial service-oriented 
businesses into the analytical 
framework formulated in the 
industrial climate of the late 1940’s.”15  
Applying an analytical tool molded 
to a 1940s American framework to 
that which prevails today is a strain 
indeed, much like voting on Tuesdays 
to accommodate farmers in the 1840s.  

In the 1940s, America was in the 
midst of World War II.  With that war 
came a dramatic surge in the need for 
manufactured goods, such as ships, 
tanks, guns, ammunition, helmets, 
and uniforms.  Well-paying jobs and 
hours in factories were abundant.  At 
the war’s conclusion manufacturing 
accounted for 38 percent of nonfarm 
employment in the U.S.16  In contrast, 
service industries accounted for a 
mere 10 percent.17  By the late 1940s, 
manufacturing made up over 25 
percent of the nation’s gross domestic 
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product.18 In brief, manufacturing 
was king.  

Since then, there has been 
a seismic shift in the American 
economy.  The nation has moved 
away from a goods-oriented toward 
a service-oriented economy.  In 
early 2011, the service sector 
employed approximately 131 million 
workers,19 which dwarfs the current 
manufacturing force of between 11 
and 12 million employees.20  

Further, the profile of the typical 
manufacturer has shifted.  The 
staples of American manufacturing 
in the late 1940s, such as machinery 
and textiles, involved low-cost, 
labor-intensive products.  Today, 
manufacturing relies more on high-
cost, capital-intensive goods, such as 
computers and energy technologies.  
In addition, the manufacturing 
process itself has been revolutionized 
by mechanization and computer 
technology.  

A 1999 report by the U.S. 
General Accounting Office (GAO) 
acknowledged that “the industrial 
profile of the American economy 
ha[d] shifted dramatically, changing 
from predominantly manufacturing 
to increasingly service-oriented.”21  
This transformation of the 
American economy led the GAO to 
recommend that the Department 
of Labor promptly adjust the then-
existing regulations to ref lect the 
modern American workforce.  The 
Department of Labor responded 
with the current regulations that 
define and interpret the Fair Labor 
Standards Act.  The California 
Supreme Court apparently believes 
that similar considerations should 
guide the judiciary’s readjustment 
of how it views and uses the 
administrative/production worker 
dichotomy.

Farms and factories no longer 
dominate American society, but they 
continue to impact American practices.  
Courts and litigants still struggle to 
make the dated dichotomy of America’s 
industrial age fit today’s economic 

f r a m e w o r k . 
Numerous courts 
continue to rely, 
s o m e t i m e s 
dispositively,22  upon 
t he ad minist rat ive/
production worker dichotomy to 
adjudicate wage-and-hour claims vis-
á-vis the administrative exemption, 
despite other courts’ skepticism over 
the viability of the dichotomy in a 
modern era.  With Harris, however, the 
California Supreme Court has 
bolstered the clamor of skepticism with 
an authoritative and cogent opinion for 
distrusting this historical device. 

Editorial Note: For further discussion 
of the Supreme Court’s opinion, see 
the Wage and Hour Case Notes in the 
March issue of the Law Review.
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