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C a p i t a l F o r m a t i o n

NASAA Makes Strong Push to Sway SEC’s Mind on Oversight of Reg A Plus

A s the Securities and Exchange Commission races
this year to fully implement the Jumpstart Our
Business Startups Act, it is facing a strong push by

state securities regulators for a bigger role in its pro-
posed Regulation A Plus plan.

The state authorities have developed a coordinated
review program that they say largely alleviates the con-
cerns voiced by the General Accountability Office and
others about the new exemption’s prospects.

As of April 17, nearly all state jurisdictions in the U.S.
have signed a memorandum of understanding agreeing
to participate in the review program.

However, the program has vocal critics who say the
states have an uphill battle. The critics predict that the
commission will preempt state oversight of the $50 mil-
lion offerings in its final rule, in the hope of ensuring
that the new regime actually is used by smaller issuers.

Exempt Offerings. Currently, issuers relying on Reg A
may offer up to $5 million in securities in a 12-month
period without complying with 1933 Securities Act reg-
istration requirements. The securities, however, are
subject to state registration and oversight.

‘‘[W]e had no inkling that the SEC was considering

a preemption approach.’’

NASAA PRESIDENT AND OHIO SECURITIES COMMISSIONER

ANDREA SEIDT

The JOBS Act, enacted in April 2012, directed the
SEC to add a new offering cap of $50 million under Reg
A. Securities attorneys and others have suggested that
if properly crafted by the SEC, the new ceiling could
provide a key funding alternative to private
placements—which are limited primarily to sophisti-
cated investors—and to initial public offerings [see re-
lated report in this issue].

The JOBS Act also directed the GAO to study the im-
pact of state securities laws on Reg A.

The GAO study, issued in July 2012, found that Reg
A offerings have fallen precipitously since 1997 (44
SRLR 1334, 7/9/12). While the SEC cleared 57 Reg A of-
ferings in 1998, there were only eight such offerings in
2008, three in 2009, six in 2010, and only one in 2011.

In 2012, the SEC cleared eight Reg A filings for a to-
tal offering amount of about $34.5 million.

Among other factors for the decline, GAO identified
state registration requirements as costly and burden-
some for small businesses as well as the availability of
registration exemptions under Regulation D. The GAO
also faulted the length of the SEC review process, not-
ing that from 2002 through 2011, it took the SEC an av-
erage of 228 days to review 82 offering statements.

Need for Uniformity. At the time of the GAO study, the
North American Securities Administrators Association
(NASAA)—the association of state securities
regulators—said that in light of the $50 million cap
mandated by the JOBS Act, it would develop a coordi-
nated registration process for Reg A that would focus
on the ‘‘heightened need for uniformity.’’ In the two
years since, the states have worked on their coordi-
nated review program and on revising their policy state-
ments for Reg A offerings.

In the meantime, the SEC in December proposed a
new framework for Reg A—dubbed Reg A Plus—in
which Tier 1 offerings of up to $5 million would be sub-
ject to state registration, but Tier 2 offerings of up to
$50 million would be exempt from state Blue Sky laws
(45 SRLR 2329, 12/23/13).

The proposal caught state regulators by surprise, NA-
SAA President and Ohio Securities Commissioner An-
drea Seidt told Bloomberg BNA in an April 3 interview.
NASAA had been discussing the progress of the coordi-
nated review program with SEC Chairman Mary Jo
White and Commissioners Luis Aguilar and Kara Stein,
and ‘‘we had no inkling that the SEC was considering a
preemption approach,’’ Seidt said.

Just a week before the SEC issued its proposal, Seidt
said NASAA started hearing rumors on Capitol Hill that
the SEC was considering preemption. At that point, NA-
SAA shot off a letter to the commission warning it in the
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‘‘strongest possible terms’’ not to cut states out of the
picture (45 SRLR 2329, 12/23/13).

‘‘We didn’t have a reasonable expectation that the
SEC would pursue’’ preemption because ‘‘we think’’
that exceeds the commission’s statutory authority, and
it’s ‘‘not something that the SEC normally does,’’ Seidt
said. ‘‘So it was a pretty extraordinary thing to happen,
in our view.’’

Campaign Strategy. NASAA and the states since have
campaigned against the SEC propospal, stressing two
key arguments: that the agency lacks the authority to
preempt states from overseeing the proposed Reg A $50
million offerings; and that the states are more appropri-
ately situated to protect investors and small businesses.

On the statutory authority point, eight secretaries of
state told the SEC in a joint letter in March that it ‘‘has
no authority to preempt State Blue Sky laws except in
the case of ’qualified purchasers,’ and Congress was
very clear that it intended qualified purchasers to be
only ‘sophisticated’ investors who can protect them-
selves in the financial markets’’ (46 SRLR 454, 3/10/14).

As to investor protection, the states have pointed to
problems they have seen in Reg D Rule 506 offerings,
which are exempt from state registration under the
1996 National Securities Markets Improvement Act. For
years, Rule 506 offerings have been at the top of the list
in state enforcement actions (45 SRLR 2054, 11/4/13).

NASAA and its supporters further have stressed that
the state coordinated review program is ready now and
available for Reg A filings.

Coordinated Review Process. So what is the states’ co-
ordinated review system? The program allows all Reg A
filings to be made in one place and distributed elec-
tronically to all the states in which the offerings are
made. Lead examiners will be appointed to serve as the
primary contact between the issuer and the states. The
states have very strict deadlines within which to act on
Reg A filings. Once an issuer files, the states have 21
business days to send their joint initial comment letter
to the issuer.

The states coordinated review program is ‘‘like

applying for a driver’s license in all 50 states and

getting one response.’’

WILLIAM BEATTY, SECURITIES ADMINISTRATOR,
WASHINGTON DEPARTMENT OF FINANCIAL INSTITUTIONS

If there are no deficiencies in the application, the lead
examiners will clear the registration. If there are defi-
ciencies, and the issuer responds, the states have five
business days in which to reply to that response, as well
as to each subsequent response by the issuer. There are
no time limits for issuers’ responses.

Accordingly, its proponents say, the new process
would reduce the length of, and the uncertainty associ-
ated with, state review.

‘‘It’s like applying for a driver’s license in all 50 states
and getting one response,’’ said William Beatty, securi-
ties administrator for the Washington Department of Fi-
nancial Institutions, which the states have selected as
the administrator for the coordinated review program.

In addition, the states that have signed onto the NA-
SAA MOU for the program have agreed to abide by a
uniform set of policies in terms of their review, Beatty
told Bloomberg BNA. Issuers will get one comment let-
ter ‘‘that encompasses all the comments there are for
that offering,’’ he said. Accordingly, inconsistent or
contradictory comments from the states for Reg A offer-
ings should be a thing of the past.

Substantial Savings? Faith Anderson, registration
chief and general counsel for the Washington Depart-
ment of Financial Institutions, Securities Division, also
said that the review program will substantially reduce
issuers’ legal costs. Under the coordinated system, issu-
ers’ counsel will only have to interact with the lead ex-
aminers and not with the individual states.

Beatty and Anderson spoke to Bloomberg BNA in a
joint April 8 interview.

However, the state regulators could not provide an
estimate for how much issuers might save under the
new program because the offerings still are subject to
state filing fees, which vary from state to state. While
some states have fixed filing fees, others—including
Washington state—have fees based on the offering
amount. Accordingly, the total fees paid by the issuer
will change depending on the number of states in which
the securities are offered and on the offering amount.

In its proposing release, the SEC estimated that
based on Form S-1 filings from 1996 to 2012 by compa-
nies seeking to go public, state filing fees averaged
$35,000 for offerings under $50 million.

Michael Zuppone, a New York-based partner at Paul
Hastings LLP, also told the SEC in a November 2013
comment letter that it would cost about $50,000 to
$70,000 in state filing fees, and an additional $80,000 to
$100,000 in legal fees, to clear a Reg A offering in all 50
states.

State Sign-Up. As of April 17, 49 out of 53 of NASAA’s
U.S. members—which include all 50 U.S. states and
Puerto Rico, the Virgin Islands and Washington D.C.—
have signed onto the MOU agreeing to participate in the
coordinated review program. NASAA officials declined
to specify which states are signatories, saying they still
are working through issues with the remaining jurisdic-
tions.

Beatty told Bloomberg BNA that all the jurisdictions
want to participate in the new system, but some have
more ‘‘elaborate’’ legislative or regulatory processes
and must ‘‘go through a few more hoops before they
can get there.’’ He added that ‘‘certainly as we get
closer to the end of the year, we’re going to see more
people signed on.’’

Reg A Plus ‘‘will have some appeal, but exactly

who it appeals to and what they want to use it for,

we just don’t know.’’

WILLIAM BEATTY, SECURITIES ADMINISTRATOR,
WASHINGTON DEPARTMENT OF FINANCIAL INSTITUTIONS

Meanwhile, Anderson noted that the state coordi-
nated review is now ready and available for Reg A of-
ferings. NASAA will continue to update its website with
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the latest information on the program, she said. ‘‘We
believe that we’re in the best position to assist issuers
in their filings to facilitate capital formation, while en-
suring appropriate investor protections are in place.’’

Beatty also stressed that there are many ‘‘unknowns’’
regarding the JOBS Act’s Reg A mandate, including
how many issuers might want to undertake a $50 mil-
lion offering as opposed, say, to a $20 million offering.
‘‘We also don’t know whether it’s going to be concen-
trated in a certain area in terms of the amount offered,
or they’re going to be all over the board,’’ he said. Reg
A Plus ‘‘will have some appeal, but exactly who it ap-
peals to and what they want to use it for, we just don’t
know.’’

Ramping Up. NASAA’s lobbying of the SEC now has
moved to the individual commissioners. The organiza-
tion so far has met with Chair White and Aguilar, and
with Stein’s staff. NASAA also has spoken with senior
staff members of the Division of Corporation Finance,
which is responsible for writing the Reg A Plus require-
ments.

At those meetings, NASAA provided an update on the
substantial progress it has made on the coordinated re-
view program, and communicated its concerns about
the SEC’s preemption approach, NASAA spokesman
Bob Webster told Bloomberg BNA.

The meetings ‘‘were very productive,’’ Webster
added. ‘‘Chair White and Commissioner Aguilar com-
mended us for our quick work in getting the program
passed and so many states signed up.’’ He also noted
that White, Aguilar and Stein all have cited the impor-
tant partnership between NASAA and the SEC.

The organization also has scheduled an April 29 con-
ference call with Commissioner Michael Piwowar, and
is trying to meet with Commissioner Daniel Gallagher,
Seidt told Bloomberg BNA in an April 17 e-mail.

Where Commissioners Stand. White, Stein and Aguilar
said during the SEC open meeting to propose Reg A
Plus that they are open to state oversight, provided the
states can address the challenges identified by GAO.

Piwowar also said at the time that he believed ‘‘there
remains an important role for state securities regulators
with respect to small offerings.’’ Given that multiple
SEC and state reviews will raise costs, the commis-
sioner suggested a new regulatory model, ‘‘such as a
single approval process in which an issuer can seek
qualification from either the Commission or a state se-
curities regulator for’’ a Reg A offering.

Conversely, Gallagher urged the SEC at the meeting
to preempt states from both Tier 1 and Tier 2 offerings.

Recent statements by Gallagher and Stein suggest
that the two commissioners continue to be at the oppo-
site ends of the spectrum. When asked at the sidelines
of an April 3 mutual fund directors conference about his
view of the state coordinated process, Gallagher re-
sponded, ‘‘They don’t have a process.’’

‘‘I can see no situation where it makes sense to

have state oversight of Reg A offerings because,

just for economic efficiency and to reduce

transaction costs, you need to have one set of

rules respecting registration.’’

UNIVERSITY OF KENTUCKY LAW PROFESSOR RUTHEFORD B.
CAMPBELL JR.

Stein, for her part, when asked about the new Reg A
Plus regime at NASAA’s April 8 public policy confer-
ence, said, ‘‘I think the more eyes on the market the bet-
ter’’ (46 SRLR 694, 4/14/14).

The other commissioners have been noncommittal
regarding the appropriate level of state oversight. Agui-
lar said in a recent April 8 speech that his mind ‘‘re-
mains open’’ on the issue (46 SRLR 696, 4/14/14). Pi-
wowar’s office, in an April 14 e-mail, told Bloomberg
BNA that the commissioner ‘‘reiterated the importance
of states having antifraud authority over Regulation A
plus offerings, but is reviewing public comments on the
extent of state involvement in the registration of such
offerings.’’

Workability. Key to the commissioners and White’s
consideration is the workability of the new framework,
and its ability to offer small issuers an effective way to
raise capital while adequately protecting investors. Like
Piwowar, all the commissioners have said they are
closely reviewing the comments received in response to
the proposal.

In that respect, most industry representatives, securi-
ties attorneys and other observers have supported the
preclusion of state oversight of Tier 2 in their comment
letters (46 SRLR 595, 3/31/14).

Rutheford B. Campbell Jr., a University of Kentucky
law professor who has written extensively about Blue
Sky registration requirements, told Bloomberg BNA
that state oversight is ‘‘especially deadly’’ for small-
business capital formation.

‘‘I can see no situation where it makes sense to have
state oversight of Reg A offerings because, just for eco-
nomic efficiency and to reduce transaction costs, you
need to have one set of rules respecting registration,’’
Campbell said in an April 15 interview. ‘‘You don’t need
two, and you surely do not need 51.’’

Campbell’s work was cited by GAO in its Reg A
study.

‘Not Very Effective.’ The law professor also was skep-
tical about the states’ actual coordination on the pro-
gram. Historically, such programs—including NASAA’s
CR-SCOR system to review securities offerings in two
or more states—have been ‘‘not very effective,’’ Camp-
bell said. ‘‘States have guarded very jealously their abil-
ity to impose their own requirements even when’’ they
have agreed to some kind of uniform form or exemp-
tion.

Moreover, Campbell criticized NASAA’s statutory au-
thority argument as ‘‘weak.’’ Nonetheless, the SEC tra-
ditionally has been leery of tangling with the states,
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which it views as strategic enforcement partners, he
said. ‘‘It is an interesting dynamic between the two.’’

‘‘If history were to continue as it is, then I suppose
that the probability will be that the SEC will put in place
some sort of a rule, some sort of a regime, that will sat-
isfy the state regulators, which’’ it generally has done in
the past, Campbell continued. ‘‘Still, I’d bet that the
commission will not relent on the preemption over Tier
2 offerings.’’

Aguilar has asked the SEC Office of the General
Counsel to review whether the commission has the au-
thority to preempt state registration requirements in the
proposed regime (46 SRLR 696, 4/14/14).

‘Anachronistic.’ Another critic of state registration—
Paul Hastings’ Zuppone—described the state review
process as ‘‘anachronistic.’’ The states, even under a co-
ordinated system, simply cannot match the SEC in
terms of expertise and experience, he told Bloomberg
BNA in an April 15 interview. ‘‘I would also add that no-
where in’’ in the details provided by NASAA ‘‘is there
any indication as to what government resources each
state will bring to the review program.’’

Zuppone further described the states’ investor pro-
tection concerns as a ‘‘red herring.’’

‘‘If they were really concerned about fraud, there’s
nothing to stop the Blue Sky authorities from going to
the SEC Edgar website and looking at all the new Reg
A filings,’’ the attorney said. ‘‘Within five minutes,
they’ll be able to figure out which are located in their
state, and if they want to do some background research
into the promoters of the company and the officers and
directors, they are able to do that without any restraint
whatsoever.’’ Any problems that the states find can be
reported to the SEC, he added.

Zuppone suggested that ultimately, the SEC ‘‘is going
to stick to its guns,’’ and continue to preclude the states
in its final rule. As a sop to the state authorities, the
commission might create ‘‘some kind of ombudsman
program’’ and invite the states to share any concerns
about Reg A Plus filings, he said.

‘‘But the reality of that is the SEC will have control
and jurisdiction over the review of the filings, and it
won’t be the states,’’ Zuppone said. ‘‘We have a national
economy and also a national capital market, and people
should be able to execute transactions cross-border
within the U.S. without having to worry about a balkan-
ized view of regulation.’’

‘‘We have a national economy and also a national

capital market, and people should be able to

execute transactions cross-border within the U.S.

without having to worry about a balkanized view of

regulation.’’

MICHAEL ZUPPONE, PAUL HASTINGS LLP

Eager for New Regime. In the meantime, the attorney
said he has clients lined up who are eager to rely on Reg
A Plus. He added that he will be meeting with commis-
sion staff in the near future to present a ‘‘real-world’’

picture of what investment bankers expect to do with
the new regime.

‘‘These are not the bulge bracket Morgan Stanley,
Goldman Sach firms of the world,’’ Zuppone told
Bloomberg BNA. ‘‘These are smaller regional and
boutique-size investment banks that service small com-
panies and middle market companies, and they are
making plans to take advantage of’’ Reg A Plus when it
is fully implemented.

It still is early in the process, and how the commis-
sion votes will depend ultimately on how Corp Fin
crafts the final recommendation. Given that the com-
ment period for the proposal ended March 24, the staff
is still going through the comment letters.

Other commenters also have suggested alternatives
that might help the SEC navigate state concerns. For
example, Stanley Keller, a Boston-based partner at Ed-
wards Wildman Palmer LLP, suggested in an April 3 let-
ter that the SEC define ‘‘qualified purchaser’’ for pur-
poses of a Tier 2 offering to mean ‘‘accredited inves-
tor.’’

‘‘Although not a complete solution to the obstacle
state securities law compliance would present to the use
of the new Tier 2 exemption, this approach would re-
duce that obstacle by permitting issuers to decide in
which states they choose to limit sales to accredited in-
vestors and thereby avoid the burdens of that state’s
‘blue sky’ laws and in which states they will seek to
comply with those laws in order to be able to sell to
non-accredited investors,’’ Keller said.

Piwowar also pushed the commission to include in
the proposing release a suggestion for an ‘‘intermediate
tier’’ above $5 million but below $50 million that per-
haps could be put under state oversight.

Focal Point. NASAA President Seidt declined to say
whether the states will mount a legal challenge should
the SEC preclude the states in the final rule.

‘‘We’re not focusing on that right now,’’ Seidt said
during the April 3 interview. Reg A Plus still is at the
proposal stage, and the most constructive step that NA-
SAA can take is to sit down with the commissioners and
‘‘let the process do what it needs to do,’’ she said.

‘‘We’re optimistic that once we meet with them and
we give them a status update’’ on the coordinated re-
view system, ‘‘the final rule will land where we need it
to,’’ Seidt continued. ‘‘That’s our focal point right now,
and we’ll revisit our options later if that fails.’’

BY YIN WILCZEK

To contact the reporter on this story: Yin Wilczek in
Washington at ywilczek@bna.com

To contact the editor responsible for this story: Susan
Jenkins at sjenkins@bna.com

A guide to the NASAA program is available at http://
www.nasaa.org/wp-content/uploads/2014/02/
Coordinated-Review-Chart.pdf.

Keller’s comment letter is available at http://
www.sec.gov/comments/s7-11-13/s71113-100.pdf.

Zuppone’s letter is available at http://www.sec.gov/
comments/jobs-title-iv/jobstitleiv-34.pdf.
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