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W A G E & H O U R

As with an aircraft whose slightest deviation can result in a costly misdirection, a seem-

ingly minor violation of California wage and hour law can result in significant liability for

employers, Paul Hastings attorneys Raymond W. Bertrand and Blake R. Bertagna say in this

BNA Insights article. No jurisdiction presents a more dangerous landscape for wage-and-

hour liability than California, where employees have a host of rights without federal coun-

terparts, they say.

This article highlights five common technical payroll violations that can have costly con-

sequences for California employers, including the new Healthy Workplaces, Healthy Fami-

lies Act. The California Labor Code and the Industrial Welfare Commission’s Wage Orders

provide employees a host of additional individual rights with no federal counterparts, the

authors say. They warn that some of the most dangerous traps lie in highly technical re-

quirements.

Navigating California’s Wage-and-Hour Laws Calls for Planning, Precision

BY RAYMOND W. BERTRAND AND BLAKE R.
BERTAGNA F lying an aircraft is a highly technical exercise. A

deviation from a flight plan of only a few degrees
will take a flight completely off course. For every

single degree a plane flies off course, it will miss its tar-
get by approximately 90 feet for every mile it flies,
which amounts to about one mile off course for every
60 miles traveled.

Today’s employers navigate a precarious course of
compliance with wage-and-hour laws. The number of
wage-and-hour lawsuits continues to rise annually. Last
year witnessed nearly 7,800 lawsuits filed under the
Fair Labor Standards Act (FLSA)—a 10 percent in-
crease from the prior year.

No jurisdiction provides a more dangerous landscape
for wage-and-hour liability than California. The Califor-
nia Labor Code and the Industrial Welfare Commis-
sion’s Wage Orders provide employees a host of addi-
tional individual rights with no federal counterparts.

Some of the most dangerous traps lie in highly tech-
nical requirements. Although these legal obligations
may not be at the top of a company’s laundry list of po-
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tential risks, employers should be wary because of the
ease with which these obligations can be violated and
the tendency for them to fly under the radar. Like an
aircraft whose deviation by only a degree or two can re-
sult in a costly misdirection, a seemingly minor viola-
tion of the Labor Code can result in significant liability.

This article highlights five common technical payroll
violations that can have costly consequences for Cali-
fornia employers. The article closes by reviewing one of
California’s latest sources of technical violations for
employers—the California Healthy Workplaces,
Healthy Families Act of 2014.

I. Pay Stubs California law requires an employer to
provide an accurate itemized statement containing nine
items at the time that wages are paid, including gross
and net wages earned, total hours worked, deductions,
and all applicable hourly rates.1 Each employee who is
not provided with a compliant pay stub may recover up
to $4,000 in monetary penalties. These penalties can
add up quickly in a class context. In January of this
year, a district court in one class action observed that
the projected pay stub penalties alone amounted to
nearly $4 million.2

Pay stub claims are troublesome because plaintiffs
tend to throw them into most wage-and-hour com-
plaints as a derivative claim. Earlier this year, for ex-
ample, a federal court found that the employer had au-
tomatically deducted 30 minutes from its employees’
paychecks for every shift exceeding six hours, regard-
less of the duration of the employee’s meal period. It
necessarily followed that the employer also violated
California’s pay stub law by providing those employees
with wage statements inaccurately reporting the gross
wages earned and total hours worked for those pay pe-
riods.3

II. Pay Notification California has recently taken mea-
sures to facilitate pay transparency by obligating em-
ployers to make detailed disclosures respecting com-
pensation.

Under the Wage Theft Prevention Act, employers
must provide certain employees with a written notice
disclosing:

s the rate or rates of pay and basis thereof (e.g.,
hourly, salary, piece, commission);

s allowances, if any, claimed as part of the mini-
mum wage;

s regular payday designated by the employer;

s the name of the employer, including any ‘‘doing
business as’’ names;

s the physical address of the employer’s main office
or principal place of business;

s the employer’s telephone number;

s contact information for the employer’s workers’
compensation insurance carrier; and

s any other information the Labor Commissioner
deems material and necessary, subject to the recent

amendment pursuant to the California Healthy Work-
places, Healthy Families Act of 2014.4

The notice is required (1) at the time of hire, and (2)
within seven calendar days after changes to the above
information, unless reflected in a timely wage state-
ment or other required writing within seven calendar
days.

In addition, employers with commissioned employ-
ees must memorialize all commission agreements in
writing, which must explain the methods by which com-
missions will be computed and paid.5

III. Timing, Frequency of Wage Payments California law
imposes an obligation on employers to timely pay
wages and dictates the frequency with which employers
must make such payments. The timely paying of over-
time, in particular, can be a challenge for many employ-
ers. The California Labor Code mandates that overtime
pay not be delayed beyond the immediately subsequent
pay period.6 Meeting this quick turn-around time is a
challenge for many employers and those who fail to do
so risk significant penalties. This burden is heightened
by the fact that California law mandates that most em-
ployees be paid at least twice during a calendar month,
and an employer is subject to penalties for violating this
requirement.7

Special timing rules also apply where an individual’s
employment terminates. California law requires an em-
ployer to immediately pay wages to an employee upon
that employee’s termination, layoff or resignation. Fail-
ure to do so can result in the employer having to pay the
employee an additional 30 days of pay.8 ‘‘Waiting-time
penalty’’ claims are among the most common in wage-
and-hour actions, typically filed as derivative of the pri-
mary overtime, minimum wage, or other unpaid wage
claims.

IV. Regular Rate of Pay In California, employers must
pay overtime for work exceeding eight hours in a work-
day and 40 hours in a workweek. To properly calculate
overtime, employers must understand the ‘‘regular rate
of pay’’—it is the foundation for an accurate calculation
of overtime pay. This principle can be a stumbling block
for many, however, because it requires something that
many would prefer to avoid—math.

There are several components of the regular rate cal-
culation, and each of them can lead companies to
stumble. Companies can find themselves having nu-
merator, denominator, or multiplier issues.

A. Numerator The regular rate of pay includes ‘‘all re-
muneration for employment paid to, or on behalf of, the
employee,’’ subject to certain enumerated exceptions
(e.g., gifts on special occasions).9 The initial step in get-

1 Cal. Lab. Code § 226(a).
2 Fong v. Regis Corp., No. C 13-04497, 2014 BL 314 (N.D.

Cal. Jan. 2, 2014).
3 Dilts v. Penske Logistics, LLC, No. 08-cv-318, (S.D. Cal.

Feb. 19, 2014).

4 Cal. Lab. Code § 2810.5. Effective July 1, 2015, employers
must also notify employees of their right to accrue and use
paid sick leave. See discussion infra Section VI.

5 Cal. Lab. Code § 2751.
6 See, e.g., Villegas v. J.P. Morgan Chase & Co., No. C-09-

0261 (N.D. Cal. Mar. 9, 2010).
7 Cal. Lab. Code § 204, 210.
8 Cal. Lab. Code §§ 201-203.
9 29 U.S.C. § 207(e)(3). California looks to federal law in de-

fining and interpreting ‘‘regular rate’’ of pay. See Advanced–
Tech Sec. Servs., Inc. v. Superior Court, 163 Cal. App. 4th 700,
77 Cal. Rptr. 3d 757 (2008) (113 DLR A-1, 6/12/08) (California
courts look to Department of Labor regulations interpreting
the ‘‘regular rate’’ of pay under the FLSA to interpret that term
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ting the correct regular rate is to determine which
forms of compensation belong in the regular rate of
pay. Some of the most common types of pay, such as
the hourly pay of a nonexempt employee or commis-
sions on sales, are not controversial.

But other types of compensation are not so easy. Bo-
nuses are a frequent thorn in regular-rate calculations.
‘‘Discretionary’’ bonuses can be excluded. However,
simply retaining discretion as to whether to pay a bonus
does not mean that such bonus payments can be ex-
cluded from the regular rate of pay. Many employers
have gone off course by basing their regular rate of pay
determination on how a bonus is labeled.

B. Denominator
Once an employer identifies all the compensation

earned by the employee during the relevant workweek,
the employer then generally divides that number by the
total hours worked in that week. But determining the
number of hours that are figured into this calculation is
not as easy as it sounds.

The difficulty in this task can be seen with calculat-
ing the overtime for salaried nonexempt employees.
Federal law permits the use of the fluctuating work-
week method to calculate the regular rate of pay for
salaried employees. Under this method, the employee’s
salary for the workweek is divided by the number of
hours that the employee actually worked that week. If
the employee is paid a weekly salary of $1,000 and
works 50 hours in a week, the weekly salary is divided
by 50.

California does not recognize this method. Rather,
the regular rate must be determined by dividing the sal-
ary by no more than 40 hours, even if the employee
worked more than 40 hours in the week. Thus, in the
example above, the $1,000 would be divided by 40 (not
50), resulting in a higher regular rate and overtime rate.

C. Multiplier Even after one calculates the regular
rate, another error can occur in the multiplier that is ap-
plied to that rate to generate the overtime premium. De-
pending on the type of compensation and jurisdiction at
issue, a 1.5 multiplier or a half-time multiplier is appro-
priate.

Under the fluctuating workweek method discussed
above, for example, the overtime would be calculated
by paying the employee’s overtime hours at one-half the
employee’s regular rate. The rationale is that the em-
ployee’s salary is structured to compensate the em-
ployee for the straight-time portion of the overtime
hours worked, no matter how many hours are actually
worked.

In contrast, in California, all of the overtime hours for
the same exempt employee would be paid at time-and-
one-half (or double) the regular rate. This distinction
has a material impact on the overtime premium that is
used and the total pay given to the employee for over-
time worked.

There are many moving parts with the regular rate
calculation. Employers cannot afford to overlook any of
them.

V. Improper Pay Deductions California has a strong
public policy favoring the protection of employee
wages. Consistent with this policy, the California Labor
Code bars the recovery of wages from employees once
they have rendered their services.10 An employer can
lawfully withhold amounts from an employee’s wages
in limited circumstances, namely when expressly au-
thorized in writing by the employee to pay for certain
employee benefits and when expressly authorized by
law. But employers must otherwise be wary of with-
holding employee wages.

One area of liability arises when an employer is
viewed as shifting the cost of doing business to an em-
ployee. In a recent action, a class of sales employees
challenged their employer’s practice of deducting a
range of expenses from their commissions.

For example, when the employees provided custom-
ers with free samples, when a customer used a credit
card to pay for merchandise, when the employer re-
paired equipment sold by the employees, or if a matter
went to collections for nonpayment, the employer de-
ducted the cost of the samples and repairs as well as the
credit card processing and collection fees from the em-
ployees’ commissions.11 The court held that some of the
costs were unlawfully deducted as a matter of law (e.g.,
deducting the cost of repair) and held there were triable
issues of fact as to the other deductions (e.g., collection
agency fees) because the employer was or appeared to
be simply shifting the cost of doing business to its em-
ployees.

In the current economy, employers continue to
tighten their budgets and slim down their costs. They
may be tempted to deduct certain expenses from em-
ployee paychecks. But they must be mindful of the lim-
its on their efforts.

VI. Healthy Workplaces, Healthy Families Act Effective
July 1, 2015, nearly every employer in California must
annually provide its employees with paid sick leave.12

California is just the second state in the nation, Con-
necticut being the first, to enact a paid sick leave law.

Under the new law, with a few limited exceptions,
nearly all employees (even out-of-state employees who
work in California 30 or more days in a calendar year)
will earn paid sick leave at a rate of one hour for every
30 hours worked, which begins accruing after 90 days
of employment. Eligible employees may use the paid
sick time for their own health condition or that of a fam-
ily member, or if they are victims of domestic violence.

Apart from the substantive obligation of providing
employees with the proper amount of accrued paid sick
leave, the law also provides a variety of technical av-
enues for employers to absorb liability.

First, employers must make sure they are compensat-
ing their employees for their sick leave at the proper
rate. If the employee earns a steady hourly rate, then
the calculation is straightforward. But if an employee in
the 90 days of employment before taking accrued sick
leave had different hourly pay rates, was paid by com-

as used in California Labor Code section 510); 2002 Division of
Labor Standards Enforcement Policies and Interpretations
Manual at 49-1, § 49.1.2 (June 2002) (‘‘In not defining the term
‘regular rate of pay,’ the Industrial Welfare Commission has
manifested its intent to adopt the definition of ‘regular rate of
pay’ set out in the [FLSA].’’).

10 Cal. Lab. Code §§ 221, 224.
11 Aguilar v. Zep Inc., No. 13-cv-00563, 2014 BL 240528

(N.D. Cal. Aug. 27, 2014).
12 Healthy Workplaces, Healthy Families Act of 2014, As-

sembly Bill 1522 (approved and filed Sept. 10, 2014) (codified
as Cal. Lab. Code §§ 245-249), available at http://op.bna.com/
dlrcases.nsf/r?Open=cscz-9r32q7.
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mission or piece rate, or was a nonexempt salaried em-
ployee, then the rate of pay is calculated by dividing the
employee’s total wages (minus overtime) by the em-
ployee’s total hours worked in the full pay periods of
the prior 90 days of employment.

In addition, there are various notification and record-
keeping obligations.

s The law amends the Wage Theft Prevention Act
(discussed above) such that employers must furnish at
the time of hire written notice about the new paid sick
leave entitlement, advising employees of their right to
accrue and use paid sick leave, be free from retaliation,
and file a complaint.

s Employers must display in a conspicuous place in
each workplace a poster (to be prepared by the Labor
Commissioner) notifying employees of these paid sick
leave rights.

s The employee’s sick leave balance must be in-
cluded on itemized wage statements as required under
Labor Code section 226(a), or in a separate writing, on
each pay day.

s An employer must pay out the sick leave taken by
an employee no later than the payday for the next regu-
lar payroll period after the sick leave is taken.

s Employers must retain for at least three years re-
cords documenting the hours worked, paid sick days
accrued, and paid sick days used by each employee. If

an employer fails to satisfy this record-keeping obliga-
tion, a presumption arises that the employee is entitled
to the maximum number of hours accruable, unless the
employer proves otherwise by clear and convincing evi-
dence.

It is estimated that 6.5 million workers in the
state—40 percent of California’s workforce—will ben-
efit from the new law. The new benefit for these em-
ployees, however, means new burdens for many em-
ployers across the State. Employers still have time to
and should promptly review their policies and practices
to ensure timely compliance with the numerous duties
arising from the California Healthy Workplaces,
Healthy Families Act of 2014.

VII. Conclusion A deviation from a flight plan of just a
degree or two will take a pilot completely off course.
The quicker the pilot detects the error, however, the
easier it will be to get back on course. If the correction
is delayed, other circumstances may inhibit timely cor-
rection.

California law is replete with technical traps for em-
ployers. If companies allow their noncompliance with
such provisions to linger, they may find themselves too
far off course at the time they finally detect or decide to
reorient their practices. Accordingly, employers should
promptly and regularly inventory their pay practices to
ensure they are on track for a compliant course of con-
duct.
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