
In one of its most anticipated de-
cisions of the year, the U.S. Su-
preme Court issued a favorable 

ruling Monday for securities class 
action defendants in Halliburton Co. 
v. Erica P. John Fund Inc., 2014 DJ-
DAR 8004 (“Halliburton II”). 

Halliburton II has been closely 
watched because the court agreed to 
consider a potential game-changing 
issue — whether to abandon the so-
called “fraud-on-the-market” doc-
trine that the court had previously 
adopted in the case of Basic Inc. v. 
Levinson, 485 U.S. 224 (1988). Al-
though the court did not take such 
dramatic action, it adopted a mid-
dle-ground position that strengthens 
the ability of defendants to overcome 
the fraud-on-the-market doctrine and 
defeat class certification in federal 
securities fraud cases. 

As set forth in Basic, in cases 
brought under Section 10(b) of the 
Securities Exchange Act of 1934 and 
SEC Rule 10b-5, the fraud-on-the-
market doctrine affords plaintiffs a 
rebuttable presumption of reliance 
on material misrepresentations pub-
lished in relation to securities trad-
ed in an efficient market. Without 
such a presumption, the individual 
investors who purchased the securi-
ties in question would be required to 
prove that they each personally read 
(or heard) and relied on the alleged 
misrepresentations. The Supreme 
Court observed in Basic that this 
would effectively preclude investors 
from proceeding with a class action, 
because individual issues related to 
reliance would overwhelm any com-
mon issues.

Last year, in Amgen Inc. v. Con-
necticut Retirement Plans & Trust 
Funds, 133 S. Ct. 1184 (2013), at 
least four justices expressed an in-
terest in revisiting Basic’s fraud-on-
the-market presumption. Shortly af-
terward, the court granted certiorari 

that “markets for some securities are 
more efficient than others, and even 
a single market can process different 
kinds of information more or less ef-
ficiently, depending on how widely 
the information is disseminated and 
how easily it is understood,” the ma-
jority explained that “Basic recog-
nized that market efficiency is a mat-
ter of degree and accordingly made 
it a matter of proof.” Based on these 
very considerations, courts in recent 
years have already been denying 
class certification in securities cases 
when they determine that plaintiffs 
have failed to satisfy their burden of 
proof.

Now, by confirming that lack of 
“price impact” is a valid consider-
ation at the class certification stage, 
the Halliburton II decision has ex-
panded the scope of the review per-
mitted before a fraud-on-the-market 
class can be certified. Rather than 
relegating these arguments solely to 
a merits determination, the court’s 
decision will allow defendants to 
raise these arguments for resolution 
earlier in the case. This, in turn, 
should serve to reduce the number of 
cases that achieve class certification 
and/or limit the scope of some of 
those cases that are certified. Overall, 
both plaintiffs and defendants will be 
well served to put much more time 
and resources into class certification 
issues than many have in the past, in-
cluding early use of expert testimony 
and “event studies” to help resolve 
issues related to market efficiency 
and price impact.
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in Halliburton II, expressly agreeing 
to take up the issue of whether to 
overrule Basic and do away with the 
fraud-on-the-market doctrine. The 
stakes were clear: If the court were 
to overrule Basic, it would essential-
ly deliver a death sentence for most 
federal securities class actions. 

In Monday’s decision, in an opin-
ion written by Chief Justice John 
Roberts, a majority of the court 
declined to overrule Basic (Justice 
Clarence Thomas, joined by Justices 
Antonin Scalia and Samuel Alito, ex-
pressed a contrary opinion, arguing 
against extending the life of the ju-
dicially created fraud-on-the-market 
doctrine). The majority decided that 
the arguments arrayed against the 
fraud-on-the-market doctrine did not 
establish a “special justification” to 
overrule such a long-standing court 
precedent, and concluded that these 
concerns “are more appropriately ad-
dressed to Congress.” 

The court explained, however, 
that defendants in these cases are 
entitled to contest the factual foun-
dation for invoking the fraud-on-
the-market doctrine at the class cer-
tification stage of the proceedings. 
The majority opinion repeatedly 
emphasized that plaintiffs bear the 
burden of proof to establish certain 
predicates before obtaining the ben-
efits of the fraud-on-the-market pre-
sumption of reliance. In particular, 
the court explained that the burden 
is on the plaintiffs to prove: (1) that 
the alleged misrepresentations were 
publicly known, (2) that they were 
material, (3) that the stock traded in 
an efficient market, and (4) that the 
plaintiff traded the stock between 
the time the misrepresentations 
were made and when the truth was 
revealed. And, while the court previ-
ously decided in Amgen that the sec-
ond predicate, materiality, should be 
decided at the merits stage, the other 
requirements of publicity, market ef-
ficiency and market timing must be 
satisfied before class certification. 

By Howard M. Privette 
and Peter M. Stone

WEDNESDAY, JUNE 25, 2014

www.dailyjournal.com

LOS ANGELES

A new securities class action standard
PERSPECTIVE

Reprinted with permission from the Daily Journal. ©2014 Daily Journal Corporation. All rights reserved. Reprinted by ReprintPros 949-702-5390.

In addition, the court agreed with 
Halliburton and ruled unanimously 
(Scalia, Thomas and Alito concur-
ring in the judgment) that defendants 
in fraud-on-the-market cases must 
be allowed before class certification 
to defeat the Basic presumption of 
reliance through evidence that an al-
leged misrepresentation did not have 
a “price impact” — that is, that the 
alleged misrepresentation did not ac-
tually affect the market price of the 
stock. Price impact evidence typical-
ly takes the form of “event studies” 
conducted by experts, designed to 
show whether a particular statement 
did or did not impact the market 
price of a security. 

In Halliburton’s case, for exam-
ple, the defendants argue that the 
evidence shows that the company’s 
stock price had not changed in re-
sponse to various statements about 
the scope of its potential liability in 
asbestos litigation, its expected rev-
enue from certain construction con-
tracts, and the benefits of a merger. 
On remand, they will now be able 
to present that evidence to support 
their arguments against class certi-
fication. 

The effect of this decision on the 
future of securities class actions 
should be considerable. At the very 
least, the court’s opinion provides 
another strong directive — follow-
ing similar assertions in Amgen and 
in Erica P. John Fund Inc. v. Halli-
burton Co., 131 S. Ct. 2179 (2011) 
(“Halliburton I”) — that plaintiffs 
must establish with evidence the fac-
tual predicate of market efficiency 
before a class may be certified in a 
fraud-on-the-market case. Notably, 
the court did not provide guidance on 
what form such an evidentiary show-
ing should take, but in addressing the 
arguments made against the Basic de-
cision, acknowledged that the fraud-
on-the-market doctrine does not rest 
on a simplistic “binary, yes or no” 
view about whether a market is effi-
cient. Thus, in response to arguments 


