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C E R T I F I C AT I O N

S E T T L E M E N T S

The U.S. Supreme Court ruling in Genesis Healthcare v. Symczyk fits within the recent

line of authority that confirms a putative class does not have any Article III standing or sta-

tus in a case before a proper motion for certification is filed, attorneys Thomas A. Counts,

Grace A. Carter, Sean D. Unger, and Angela J. Markle say in this BNA Insight. The authors

analyze the ruling, and offer predictions for future Rule 23 putative class actions in which

the defendant may consider a ‘‘picking off’’ strategy for plaintiffs.

Settling With Named Plaintiffs in Federal Class Actions: Does Timing Matter?

BY THOMAS A. COUNTS, GRACE A. CARTER,
SEAN D. UNGER, AND ANGELA J. MARKLE

S ometimes a case is important not only for what it
resolves but for what it suggests for the future. The
recent Supreme Court decision in Genesis Health-

care Corp. v. Symczyk is such a case.1 The case decided
a strategically important (if narrow) question for collec-
tive action litigators: Assuming that a defendant’s offer
under Federal Rule 68 to give plaintiff everything she
asked for mooted her individual claim, the offer also
mooted the collective action the plaintiff sought to bring

under the Fair Labor Standards Act.2 As part of its dis-

1 Genesis Healthcare Corp. v. Symczyk, 133 S. Ct. 1523
(2013), 2013 BL 10143.

2 This assumption is the subject of an existing circuit split
and was left unresolved in Genesis Healthcare because, inter
alia, the plaintiff waived the issue below. This split has contin-
ued post-Genesis, with the Ninth Circuit acknowledging the
conflict but looking to Justice Kagan’s dissent to suggest that
an unaccepted settlement offer may not moot a Plaintiff’s
claim. See Diaz v. First American Home Buyer Protection
Corp., Case No. 11-57239, ___ F.3d ___ (9th Cir. Oct. 4, 2013).
Although the circuit courts are not in complete agreement on
the issue of whether a Rule 68 offer that fully satisfies plain-
tiff’s claims is sufficient to moot individual claims, there is con-
sensus that even an unaccepted offer of complete relief may
permit a district court to enter judgment in plaintiff’s favor in
accordance. In addition, the parties in Genesis Healthcare
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cussion, the Court said that a collective action brought
under the FLSA was different from a class action initi-
ated under Federal Rule 23. But what if that stated dis-
tinction was only relevant for that case? What if the
Court was building a bridge to the next case—a case ad-
dressing the ability to ‘‘pick off’’ plaintiffs pre-
certification in putative class actions brought under
Rule 23? Other recent Supreme Court cases suggest this
may be exactly what the court was doing in Genesis
Healthcare. If the next case resolves the open question
of whether a class can be defeated by offering to fully
satisfy the claim of the named class representative be-
fore a class is certified, Genesis Healthcare will be seen
as the case that set the stage for that outcome.

A Bit of Background
Genesis Healthcare began as a putative collective ac-

tion claim under the FLSA brought by a nurse, Laura
Symczyk, formerly employed by Genesis Healthcare.
Symczyk sought statutory damages for herself and
other similar employees of defendant for alleged meal
break violations. Genesis Healthcare served a Rule 68
offer of judgment on Symczyk at the same time that it
served its answer to the complaint. The offer fully satis-
fied plaintiff’s claim including compensation for rea-
sonable costs and attorneys’ fees.

After Symczyk failed to respond to the offer, the de-
fendant moved for dismissal of the action for lack of
subject matter jurisdiction. The district court agreed
that Genesis Healthcare’s offer completely satisfied
Symczyk’s claim, leaving her without a stake in the law-
suit. Because no other plaintiff had joined the suit, the
court dismissed the entire action as moot.3

The Third Circuit reversed. It acknowledged that a
complete offer of judgment typically moots a named
plaintiff’s claim whether or not she actually accepts it
(but see endnote 3, below), however, it disagreed that
the entire action became moot at the same time. The

Third Circuit instead invoked a policy rationale and rea-
soned that permitting defendants to pick off plaintiffs in
this manner would thwart the express goals of the col-
lective action process.4 The Supreme Court reversed in
a 5–4 decision, reinstating the district court’s dismissal
of the entire action.

In so ruling, the Supreme Court rejected Symczyk’s
reliance on Rule 23 cases, saying they were both ‘‘fun-
damentally different’’ from FLSA collective actions and
distinguishable on the facts.5 Specifically, Symczyk of-
fered two Rule 23 cases to support her argument that
FLSA collective actions can survive satisfaction of an
individual plaintiff’s claim. The first, Sosna v. Iowa, 419
U.S. 393 (1975), held that a class action is not rendered
moot when the named plaintiff’s claim is mooted after a
class has been certified.

The second, United States Parole Commission v. Ger-
aghty, 445 U.S. 388 (1980), extended Sosna, ruling that
when a court denies a plaintiff’s motion brought under
Rule 23, the plaintiff may continue to challenge that rul-
ing on appeal even if the claim is fully resolved. In both
of these cases, satisfaction of an individual plaintiff’s
claim could not moot the action because a class with
‘‘independent legal status’’ existed, either at the time of
satisfaction or retroactively so based on a retroactively
corrected certification decision.6

The Court in Genesis Healthcare distinguished these
Rule 23 cases because Symczyk had not sought ‘‘condi-
tional certification,’’ a process different than class certi-
fication but used to join additional plaintiffs in FLSA ac-
tions. Under the ‘‘conditional certification’’ procedure,
a court permits the issuance of written notice to poten-
tial class members, but these individuals do not become
parties until and unless they file written consent with
the court.

Because Symczyk hadn’t moved to add any addi-
tional plaintiffs, she could not point to any independent
basis for sustaining jurisdiction after her claim had
been extinguished. Moreover, the Court said that even
if Symczyk had sought conditional certification, this
would not have created any independently legal class
until other plaintiffs had actively opted in to the lawsuit.
Because Symczyk had not yet moved to add additional
plaintiffs to her lawsuit, and because the FLSA process
for doing so would not automatically have created a
class with independent legal status, the Court con-
cluded that the Rule 23 cases were inapposite and could
not provide support for Symczyk’s position.

Asking the Same Question
in a Different Kind of Case

Genesis Healthcare tacitly approved the tactic of
‘‘picking off’’ an FLSA plaintiff prior to conditional cer-
tification. That suggestion sits on top of an open and
disputed question in Rule 23 class action jurisprudence.
The circuits are split over whether a complete offer of
judgment made to the named plaintiff before filing of a
motion for class certification will moot the entire action.

In a recent Fair Debt Collection Practices Act class
action, Lucero v. Bureau of Collection Recovery, 639
F.3d 1239, 1249 (10th Cir. 2011), the Tenth Circuit held

stipulated that defendant’s offer did moot plaintiff’s individual
claim even though she never accepted it and was not awarded
any damages by the court. See Genesis Healthcare Corp., 133
S. Ct. at 1529 n.4 (internal citations omitted), and 1533 (Kagan,
J., dissenting).

3 Genesis Healthcare, 133 S. Ct. at 1527.

4 Id. at 1527 (citing 656 F.3d 189, 195-98 (3d Cir. 2011)).
5 Genesis Healthcare, 133 S. Ct. at 1529.
6 Genesis Healthcare, 133 S. Ct. at 1530.
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that the class action was not mooted by a complete of-
fer of judgment made to the named plaintiff while a
class certification motion was pending because the
court had not yet ‘‘had a reasonable time to consider the
. . . motion.’’

The court specified that its rationale was based on its
conclusion that ‘‘a nascent interest attaches to the pro-
posed class upon the filing of a class complaint such
that a rejected offer of judgment . . . made to a named
plaintiff does not render the case moot under Article
III.’’7 Although the case itself involved a pending class
certification motion, the court expressly extended its
holding to any pre-certification offers on the basis that
the class interest exists from the moment the complaint
is filed. The Seventh Circuit reached a different result
the same year in a Telephone Consumer Protection Act
class action, Damasco v. Clearwire Corp., 662 F.3d 891
(7th Cir. 2011). The Court found that a complete offer
of judgment made to the named plaintiff prior to the fil-
ing of a class certification motion does moot the entire
action even if the plaintiff could still reasonably have
moved for class certification. Although it acknowledged
that other circuits had taken a different tack, the Sev-
enth Circuit concluded that the ‘‘exception’’ to the
mootness doctrine applied in Lucero and several other
cases was an unnecessary one, and shifted the burden
to plaintiffs to protect their cases from pick-off strate-
gies. While Genesis Healthcare did not address or even
acknowledge this split, it may, coupled with other re-
cent decisions, end up playing the key role in resolving
the dispute.

The (Implied) Resolution
Genesis Healthcare does not stand alone. Rather, it

joins a line of cases delineating the boundaries and ef-
fects of class action status (or lack thereof). In essence,
members of certified classes are considered ‘‘parties’’
capable of being bound by actions taken in the class ac-
tion, while putative classes comprise groups of nonpar-
ties not similarly bound. For example, two years ago in
Smith v. Bayer Corp., 131 S. Ct. 2368 (2011), 2011 BL
158311, the Supreme Court addressed the res judicata
effect of a denial of class certification in a federal action
on a motion for class certification made in a state court
action against the same defendant. The Court con-
cluded that the putative class members in the later state
court action could not be viewed as parties to the fed-
eral action even if they would have fallen within the fed-
eral class had that class been certified.

The reason, the Court explained, was that unnamed
class members are not parties before class certification
is sought or after it has been denied. ‘‘Neither a pro-
posed class action nor a rejected class action may bind
nonparties.’’8 Accordingly, defendant could not sum-
marily oppose class certification in the state court ac-
tion merely by referring to the decision in the federal
action that no viable class existed.

A case from the Court’s 2012 session, Standard Fire
Insurance Co. v. Knowles, 133 S. Ct. 1345 (2013), 2013
BL 72103, applied the same reasoning to a stipulation,
made by the named plaintiff in a state court putative
class action, that the amount in controversy would not

exceed $5 million. Before Standard Fire, plaintiffs com-
monly offered such stipulations in an effort to keep a
case from being removed to federal court pursuant to
the Class Action Fairness Act (‘‘CAFA’’).

The Court rejected this stratagem; it held that the
named plaintiff could not bind nonparties—the putative
class members—to an amount in controversy that might
potentially reduce the value of their claims in an at-
tempt to prevent removal to federal court. The Stan-
dard Fire Court reiterated the notion that, prior to class
certification, unnamed class members are nonparties
with no legal stake in the pending lawsuit until certifi-
cation, and are thus not legally bound by pre-
certification actions taken within the litigation.

Although in Genesis Healthcare the Court states that
the Sosna and Geraghty line of cases was inapposite be-
cause ‘‘Rule 23 actions are fundamentally different
from collective actions under the FLSA,’’ the key simi-
larity in all these holdings is the recognition that before
certification is initiated, there is no legally independent
class of individuals capable of maintaining an action if
the named plaintiff goes away.

The Court’s reasoning in Smith, Standard Fire, and
Genesis Healthcare indicates a Court increasingly con-
cerned with status: under Geraghty and Sosna, a certi-
fied class has procedural rights vis-a-vis the class action
whether or not the named class representative has a vi-
able claim herself. By contrast, Genesis Healthcare, un-
der the FLSA, and cases involving putative pre-
certification motion Rule 23 classes hold that the lack of
a viable claim by the named plaintiff (via pick-off or
otherwise) dooms the class or collective action.

With a close doctrinal linking of standing to status,
the Court has signaled that appeals to policy-driven
concerns regarding the goals of the class action mecha-
nism should not succeed in most cases. Standing, as a
jurisdictional requirement, trumps appeals to the policy
behind class or collective actions. If so, then before a
proper motion for class certification is filed, a putative
class lacks any standing as a party in the case.

Predictions for Rule 23 Litigation
What does this mean, going forward, for Rule 23 pu-

tative class actions in which the defendant is consider-
ing a ‘‘picking off’’ strategy? First, in appropriate cases,
defendants should consider offers of judgment at the
earliest practicable time, certainly before a class certifi-
cation motion has been made. Second, and as a corol-
lary, defendants should expect that class certification
motions may be made earlier in litigation than has his-
torically been typical.

District courts considering these issues in Genesis
Healthcare’s wake have reached differing views. While
some courts have held fast to the distinction between
FLSA collective actions and Rule 23 class actions, refus-
ing to apply Genesis Healthcare in the class context,9

other district courts have recognized that the question
is a significant one. For example, in Chen v. Allstate In-
surance Co., 2013 BL 204616 (N.D. Cal. July 31, 2013),
the court concluded that the effect of Genesis Health-
care in class cases was uncertain enough to warrant im-
mediate appeal to the Ninth Circuit, certifying the ques-

7 Lucero v. Bureau of Collection Recovery, 639 F.3d 1239,
1249 (10th Cir. 2011).

8 Smith, 131 S. Ct. at 2380.

9 See Sandusky Wellness Ctr. LLC v. Medtox Scientific,
Inc., 2013 BL 191157 (D. Minn. July 18, 2013).
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tion for review. Undoubtedly, this conversation will
continue in the district courts, the circuit courts, and ul-
timately the Supreme Court.

Conclusion
Although Justice Kagan, dissenting from Genesis

Healthcare, describes the decision as ‘‘the most one-off
of one-offs,’’ that view is best seen as a dissenting Jus-

tice trying to limit a majority opinion seen as providing
a bridge to a broader ruling in a future Rule 23 case.

Genesis Healthcare fits within the recent line of au-
thority that confirms that a putative class does not have
any Article III standing or status in a case before a
proper motion for certification is filed. The implications
of that decision could have a profound effect on how fu-
ture class actions are litigated and defended.
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