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How to Make Blight Bright: A Roadmap for
Turning Brownfields Green
BY JILL YUNG
The development of solar power projects on closed landfills and other sites with a history of
industrial operations has the potential to provide numerous benefits. In addition to jobs, such
projects provide an opportunity to produce clean power close to load and can facilitate the
productive reuse of idle properties. Recognizing this, numerous state and federal initiatives have
attempted to eliminate barriers to such developments, the most obvious being potential liability for
historic contamination. The transformation of a growing number of “brownfields” into “brightfields”
has generated not only an increasing amount of green energy, but also a more substantial library
of case studies that shed light on the advantages of, and obstacles to, developing solar on
disturbed lands. This alert presents the lessons learned from these experiences and identifies
additional tools that might smooth the path for brightfields projects.

Advantages of Developing Solar on Brownfields
“Brownfields” are generally defined to include “abandoned or underutilized industrial and
commercial facilities where expansion or reuse is complicated by suspected or known
environmental contamination.” 1 They encompass former municipal and hazardous waste landfills
and sites where industrial and commercial practices were previously conducted at a time when
regulators and businesses had an immature understanding of the consequences of routine
operations and disposal practices. Located within and adjacent to cities and other significant
human developments, brownfields are well positioned to supply power directly to entities with
large individual loads (i.e., hospitals) and to interconnect to existing urban distribution grids. 2
Brownfield sites are additionally located, more often than not, in areas that are zoned for industrial
activities, which can reduce the timeline for permitting and obtaining entitlements. Development
rights on or title to brownfields properties can also be acquired for less as owners, often local
governments, look for sources of revenue to fund ongoing cleanup costs and opportunities to
offload management responsibilities for closed sites.
On some scores, however, the unique risks attendant to brownfield developments can be
substantially greater compared to greenfields developments. Developers accordingly need to
undertake careful due diligence to mitigate these risks at every stage of the project development
process.

Challenges Associated with Development on Disturbed, and Potentially
Contaminated, Property and Tools for Addressing or Compensating for Liability
Site Selection
Notwithstanding significant redevelopment incentives offered by state and local governments, and
general discounts on contaminated property, the practical reality is that brownfield sites can
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generally be used for a limited set of purposes unless the owner or a developer has the resources
to undertake a comprehensive cleanup and remediation program. As a consequence, the current
stock of brownfield properties contains significant variety that should allow developers, at least in
the immediate future, to focus on the sites that are least likely to have significant contamination
issues. In particular, lined landfills, caped and closed for a minimum of 10 years, are likely to offer
a platform for development that is strong, stable, and, due to past noxious uses, less likely to
offend neighbors – if any. Engineering constraints (limitations on the loads that can be placed on a
particular cap) will present more of an issue at closed landfills compared to contaminated former
industrial sites due to the consequences of decaying, subterranean waste. These concerns can,
however, be addressed by using innovative technology designed to accommodate standard landfill
cap constraints (see, e.g., the solar racking system designed by GameChange, which additionally
tackles the increased installation costs of ballasted systems by simplifying the installation
components and steps). Insurance and indemnities, as discussed in more detail below, can further
address uncertainty.

Cleanup Liability
Cleanup liability at both former landfills and contaminated industrial sites is an issue of concern,
but not an insurmountable obstacle. The risks of cleanup obligations associated with brownfield
redevelopment are not novel, and have been successfully managed by developers for decades. In
particular, developers have grappled with liability for environmental harm under several federal
statutes, including the Clean Water Act, the Resource Conservation and Recovery Act (“RCRA”),
the Clean Air Act, and the most comprehensive liability statute of them all: the Comprehensive
Environmental Response, Compensation, and Liability Act (“CERCLA”). CERCLA establishes a
framework for responding to present and historic spills or releases of hazardous substances,
pollutants, or contaminants into the environment. Liability under this statute is strict, potentially
joint and several, and expansive. 3 Practically anyone connected with the handling of released
substances, at any point in time, may find themselves liable as a potentially responsible party
(“PRP”).
The first step in avoiding CERCLA liability is to select a site that is unlikely to have significant
contamination issues. While there are no guarantees, sites where remediation is complete, with
the possible exception of ongoing groundwater treatment and monitoring, are obviously less likely
to hold costly surprises. On the spectrum of risk, as suggested above, lined landfills that have
been capped and closed should generally involve less complicated issues, but contaminated
properties where industrial operations were short lived, that ceased operating long ago, and that
have since complied with EPA-imposed remediation may be palatable from a business and political
standpoint. 4

Tools for Avoiding Cleanup Liability
To further avoid being ensnared by the broad net cast by CERCLA, developers can structure their
deals to ensure that they are not, at the time of any enforcement action, the “owner and operator”
of the contaminated site (alternatively, “facility”). 5 To avoid owner liability, developers frequently
secure site control through easements, licenses, or ground leases. Before settling on a particular
mechanism for transferring property rights, however, the developer should become familiar with
the views on ownership rights held by the courts in the area surrounding the project. In some
jurisdictions, even limited property rights can carry sufficient indicia of ownership that could
provide a basis for establishing the required ownership interest. 6 Other jurisdictions, including the
Ninth Circuit, where some of the nation’s best solar resources are located, focus instead on
property principles embodied in state common law to determine whether a party with some
property or possessory interest may be liable as an owner. 7 No court has, to our knowledge,
considered whether the typical 30-year solar lease or easement should be interpreted to have
more in common with ownership interests due to its length and other features.
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In jurisdictions where it is not clear whether interests lasting for several decades qualify as
“ownership interests,” or where the deal requires that the developer assume ownership,
developers can additionally, or instead, rely on state and federal protections for Bona Fide
Prospective Purchasers (“BFPPs”) to provide limited liability protections. Congress enacted the
BFPP exemption in 2002 as part of a package of CERCLA amendments intended “to promote the
cleanup and reuse of brownfields.” 8 BFPP status exempts a current owner or operator of a facility
acquired after January 11, 2002 from CERCLA liability, provided that the person or entity takes
reasonable steps 9 with respect to the contamination, does not impede response actions, and
cooperates with authorities. 10 Recently, the United States Environmental Protection Agency (“EPA”)
issued a guidance document to clarify that this exemption also applies to tenants that are not
affiliated with other PRPs and who otherwise comply with the guidance. 11
The BFPP protections are somewhat more constrained regarding protections for the operators of
CERCLA facilities, in light of the fact that they only apply when such persons take “reasonable
steps to (i) stop any continuing release; (ii) prevent any threatened future release; and (iii)
prevent or limit human, environmental, or natural resource exposure to any previously released
hazardous substance.” 12 CERCLA generally does not impose liability for “the gradual passive
migration of contamination through the soil.” 13 But courts have recognized operator liability for
“subsequent ‘movement, dispersal, or release[] [of hazardous substances] during landfill
excavations and fillings.’” 14 Avoiding operator liability, compared to owner liability, is therefore
much more complicated for a utility-scale solar developer, who will likely need to perform some
kind of grading and site preparation work. If the developer can ensure that it does not operate in
areas where it might disturb and further disperse contaminated material, avoid penetrating any
existing cap, and ensure that the additional weight of the solar facilities does not cause leaching,
then the BFPP protections might extend to developers as non-owner operators. 15
In light of the potential limitations of the BFPP defense, prudent developers should consider
layering on other assurances. Specifically, indemnities, comfort letters, and, where available,
Prospective Purchaser Agreements (“PPAs”) and Prospective Lessee Agreements (“PLAs”) can
provide additional layers of comfort for developers and investors. Obtaining these protections can
admittedly be challenging. For example, regarding indemnities, notwithstanding specific state laws
or local ordinances, there is no generally applicable legal principle that prevents state and local
governments from providing an indemnity to private purchasers of and tenants on brownfields. Yet
several municipalities have drafted very one-sided lease agreements for solar projects on landfills
that provide very little, if anything at all, in terms of indemnities for the developer. 16 Developers
may have more success with efforts to secure favorable terms at brownfield sites controlled by
private owners. 17
Comfort/status letters can offer additional assurance by “clarify[ing] the likelihood of EPA
involvement at a property” and “suggest[ing] reasonable steps that should be taken at a site.” 18 To
obtain some actual liability relief, however, developers must obtain a PPA or PLA. PPAs and PLAs
are agreements between a liable party and EPA whereby EPA provides the party with liability relief
(a covenant not to sue and contribution protection against all third parties) in exchange for
payment and/or cleanup work. 19 Specifically, a PPA or PLA will provide a covenant not to sue and
contribution (liability) protection against all third parties as well as EPA.
Where a solar developer seeking to construct a project on a brownfield or closed landfill might be a
liable party, it should obviously try to obtain a PPA or PLA. This, however, is easier said than done.
EPA does not see such agreements as typically necessary for properties, whether purchased or
leased, in the aftermath of its creation of a BFPP defense. For a variety of reasons, the agency has
refused to exercise this authority on a wide scale. Under pressure from solar developers promoting
low-risk redevelopment plans, however, EPA might be persuaded to change its approach. A clear
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policy change on this issue would further improve the climate for landfill and brownfield
redevelopment. 20
As a final stop-gap measure, insurance offers reliable and universally applicable protection against
liabilities potentially associated with redeveloping contaminated properties. Pollution Legal Liability
(“PPL”) policies provide coverage for third party bodily injury and property damage claims,
including pre-existing unknown conditions and new conditions resulting from natural resource
damage and/or changes in clean-up standards. Business interruption and transportation claims are
typically covered as well and sometimes limited coverage can be secured for known conditions.
Developers can additionally obtain coverage for unknown contamination and future cleanup
obligations arising from changed conditions at the site as well as regulatory changes by procuring
a “cost cap” policy. Combined with careful due diligence and geotechnical explorations, insurance
could address any perceived shortcomings in the liability exemptions offered by the government
and contractual terms reached with the property owner.

Government Incentives for Development of Solar Projects on Brownfields
Government authorities at all levels generally support the re-use of landfills, in particular for
utility-scale solar projects that can coexist with moderate amounts of contamination. EPA in
particular is actively pursuing the transition of brownfields to brightfields through its RE-Powering
America’s Land 21 program. More generally, certain federal and state tax incentives and grants for
brownfield redevelopment are specifically designed for renewable energy development.22 Local and
state programs that impose obligations to procure homegrown renewable energy sources are
additionally driving the market for solar on closed landfills and brownfields. 23

Community Support for Development of Brightfields
The presumption that brownfield redevelopment projects will face less community opposition
compared to developments on undisturbed land (e.g., public lands in the desert made available by
the Bureau of Land Management in accordance with several federal policies) and fallow farmlands
may not be entirely accurate, at least with respect to the redevelopment of Superfund sites and
other significantly contaminated properties. The redevelopment of the former Koopers WoodTreating Plant in Carbondale, Illinois, where Brightfields Development LLC has proposed to build a
solar energy farm on 73 acres of a 222 acre property, has faced significant opposition from a
community that has suffered losses due to the irresponsible, or uninformed, business practices
that led to the contamination in the first place. Although the safety of properly maintained
generation and transmission facilities located near residential uses has been studied at length,
these residents, some of whom would live within 250 feet of the proposed development, are
understandably skeptical of more industrial uses coming to town. This project demonstrates that
careful consideration should be given to site proposal that would place facilities in or near
communities that have been physically and emotionally scarred by prior uses of Superfund sites.
In addition to safety concerns, visual impact concerns might be just as acute at an inner-city
brownfields redevelopment site as in the desert. If the argument in favor of a solar project is that
it would improve circumstances within and surrounding contaminated property, a chain link fence
topped with barbed wire surrounding an industrial facility will not do much to deliver on that
promise. Developers may need to put additional effort into visual mitigation for sites that are
central to existing communities.

Conclusion
Although solar developments on brownfields are generally lauded, developers cannot assume that
every proposal will be welcomed with open arms. In addition, many of the policies and laws
currently in place to support redevelopment of contaminated properties do not entirely foreclose
the possibility of liability for contamination that the developer did not create. Developers
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accordingly need to conduct careful due diligence, from public relations, legal, and engineering
perspectives, to identify sites where risks can be minimized through appropriate site selection,
private agreements, and insurance coverage. Developers also should aggressively pursue
underutilized tools, such as Prospective Lease and Purchase Agreements, for the same purpose. As
evidenced by the over 80 renewable energy projects constructed on potentially contaminated lands
and former landfills and mine sites pursuant to the RE-Powering America’s Land Initiative, 24 there
is an emerging market where savvy, careful brightfields developers can do well by doing good, but
success depends on careful planning.

If you have any questions concerning these developing issues, please do not hesitate to contact
any of the following Paul Hastings lawyers:
San Francisco
Gordon E. Hart
1.415.856.7017
gordonhart@paulhastings.com

Peter H. Weiner
1.415.856.7010
peterweiner@paulhastings.com

Jill E. C. Yung
1.415.856.7230
jillyung@paulhastings.com
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