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Hydraulic fracturing (or “fracing™)', a practice used in the oil and gas industry for more than half a
century, breaks open crude oil and natural gas bearing rock-formations to increase output at oil and
natural gas wells by using high pressure fluid injection. Since the 1980s, exploration and production
(E&P) companies utilized horizontal drilling techniques to tap into previously inaccessible supplies of
natural gas. In 2002, this technique was combined with hydraulic fracturing, and its success fueled the
U.S. energy boom witnessed during the last decade. While oil and gas companies and the country are
reaping huge benefits from these technological advances, fracing has not come without its detractors
or increasing regulatory oversight.

Recently, it has been hard to go a few days without hearing of a lawsuit, proposed regulation, or new
environmental study that relates to fracing. Controversies exist in part due to a level of scientific
uncertainty, but also due to certain misperceptions surrounding the process which, when combined
with social media, has created a firestorm. The film “Gasland”, for example, featured a Weld County
landowner igniting water from a faucet in his home with a cigarette lighter. While the film attributes
the situation to natural gas exploration, the Colorado Oil and Gas Conservation Commission (COGCC)
went on record after the movie was released “to correct several errors in the film’s portrayal of the
Colorado incidents.”* The COGCC clarified that while methane had seeped into the landowner’s water
supply, the methane was naturally occurring and unrelated to any oil and gas activity in the area.
Mischaracterizations and misinformation unfortunately are not unusual when it comes to fracing, nor
are the issues limited to alleged tap water ignitability. Controversy exists with regard to the definition
of fracing, chemicals used, the impacts of water injection, management of waste derived from fracing,
and even with regard to subsurface rights and potential trespass claims associated with E&P activities.
While the issues are varied and pervasive, this article will focus on wastewater management.

So What Is Fracing After All?

Hydraulic fracturing is just one step in a much longer well drilling and development process. It is a
stimulation technique that assists in extracting oil and natural gas, trapped in tight shale formations.

1 Is it fracing or fracking?” It is a common question these days. Although one receives

substantially more hits in google when searching the term “fracking”, and google itself tries to correct
the spelling, those in the oil and gas industry (including our clients and The Unconventional Oil and
Gas Reporter where we have a separate article being published shortly) refer to “hydraulic fracturing”
as “fracing.” The term “fracking” was adopted by the anti-fracing movement.
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The most common approach to fracing is through the injection of a pressurized water-based solution
into shale formations to create fractures in the sedimentary rock. These fractures expose much
greater surface areas to the well and increase the potential for oil and gas production at the wellhead.

Generally, drilling a single well takes about four to five weeks. Operators typically drill vertically into a
target formation and then horizontally to reach areas that otherwise would require separate surface
wells to access. Horizontal wells may exist more than a mile below the surface and may extend up to
two miles in length. It is only after this drilling is complete that a service company enters the scene to
fracture a well, a process that occurs in stages over a two to five day period. Before the process
begins, the well casing is perforated so the fracing fluid may flow out and natural gas or oil may flow
back into the well. Thereafter, the service company injects a solution such as hydrochloric acid to
dissolve cement and drilling mud that could otherwise block the flow of oil or gas. This solution is
followed by the injection of high-pressure fracturing fluids, composed of water and chemical additives.
After the shale fractures, the company injects additional fluids that contain a “proppant” such as silica
or sand to hold open the fractures and then flushes the wellbore and equipment with pure water.

At this point, pressure on the wellbore is removed and fracturing fluid, together with brines and other
dissolved material in a formation return to the surface as “flowback.” After production commences,
“produced water” continues to rise from within the formation with brines and residual fracturing fluids.
Flowback and the produced water (referred to collectively herein as “wastewater”) must be treated,
recycled, and/or disposed by the operator.

Fractious Reactions and Regulatory Developments

One concern often cited by opponents of fracing is contamination, or alleged contamination, of surface
and groundwater by contaminated wastewater, fracing’s largest waste product. The amount of water
needed for drilling and fracturing varies by shale play and well length, but can range from 3 to 10
million gallons of water during two to five day period of fracturing a well (although reports vary). The
rate of return of water utilized in fracing is highest during the first few days after injection, and,
depending on the characteristics of the formation, may include anywhere from 3% to 80% of the fluid
introduced. Opponents’ concerns frequently center on the chemical additives introduced to fracturing
fluids to facilitate the fracing process and to the naturally occurring brines and other materials such as
heavy metals (e.g. arsenic, selenium, strontium, and barium) and radionuclides brought to the surface
in wastewater from within shale formations. By volume, fracturing fluid consists of 98% to 99.5%
water and proppant, and 2% or less of the chemical additives.

In 2013, the Associated Press reported that hundreds of complaints were filed in Pennsylvania, Ohio,
West Virginia, and Texas relating to allegations of surface or groundwater contamination, with
approximately 400 of those claims filed in Pennsylvania alone. Over the past few years, however, the
number of confirmed cases of contamination from fracing activities was substantially lower than
alleged.? In fact, Lisa Jackson, the EPA Administrator, testified before the U.S. Senate that “there
have been no known and proven groundwater contamination events in the U.S. as a result of hydraulic
fracturing activities.”® With regard to surface water issues, that is a somewhat different story. And,
state agencies have increased their enforcement initiatives and focus on potential impacts to the
environment from releases to surface water. Perceptions regarding surface water contamination may
be aggravated by occasional violations of existing rules by entities such as the former owner of an
Ohio oil and gas services contractor that pled guilty in March of 2014 to dumping untreated fracturing
fluids into a stormwater drain and the Mahoning River. These activities were investigated and recently
addressed by the Ohio Department of Natural Resources and Ohio Environmental Protection Agency.*




Not surprisingly, with the increase in claims relating to surface and groundwater contamination being
filed across the country and the upsurge in state enforcement of wastewater management practices,
there is increased attention being paid by industry on cost-effective compliance measures. This focus
is further spurred by the ongoing promulgation of new and more stringent wastewater management
rules, chemical disclosure regimes, and, in some cases, bans or effective bans on fracing activities
while the impacts of fracing on the environment are studied.

To date, most of the oversight of fracing operations occurs at the state level, with the Federal
government cautiously examining whether and how to expand its role in the future. The primary
approaches for managing wastewater, while varying by jurisdiction, include underground injection,
treatment and discharge into surface waters, and minimization, recycling and re-use.®

Produced Water Management Options by Shale Gas Basin®

Shale Gas Basin

Water Management
Technology

Availability

Comments

Barnett Shale

Class Il injection wells

Commercial and non-
commercial

Disposal into the Barnett and
underlying Ellenberger Group

Recycling

On-site treatment and
recycling

For reuse in subsequent
fracturing jobs

Fayetteville Shale

Class Il injection wells

Non commercial

\Water is transported to two
injection wells owned and
operated by a single producing
company

Recycling

On-site recycling

For reuse in subsequent
fracturing jobs

Haynesville Shale

Class Il injection wells

Commercial and non-

commercial
Marcellus Shale Class Il injection wells  [Commercial and non- Disposal into the Barnett and
commercial underlying Ellenberger Group

Treatment and discharge

Municipal wastewater
treatment facilities,
commercial facilities
reportedly contemplated
[This method was more
common in Pennsylvania
in 2009 when this chart
was generated.]

Primarily in Pennsylvania

Recycling

On-site recycling

For reuse in subsequent
fracturing jobs

\Woodford Shale

Class Il injection wells

Commercial

Disposal into multiple confining
formations

Land application

Permit required through
Oklahoma Corporation
Commission

Antrim Shale

Class Il injection wells

Commercial and non-
commercial

New Albany Shale

Class Il injection wells

Commercial and non-
commercial




As plaintiff attorneys and regulators become increasingly focused on wastewater management issues,
operators must keep a keen eye on the evolution of these regulations and the technologies under
development to assist with compliance. Regardless of where fracing occurs, operators should stay
abreast of reporting and disclosure obligations, on-site and off-site wastewater management
alternatives, and wastewater storage and transportation issues.

I. Reporting and Disclosure Obligations

Chemical disclosure rules represent one of the most prevalent forms of regulation applicable to
hydraulic fracturing.’ Aside from concerns associated with the disclosure of trade secrets, these rules
create challenges for developers, operators, and wastewater management firms due to the variation in
how they are being implemented in the various states. At one end of the spectrum, states require
disclosure of only those chemicals added to base fluids before injection; at the other end of the
spectrum, states are requiring disclosure of any chemical returned to the surface whether generated in
a subsurface chemical reaction or naturally occurring and returned to the surface with fracing fluids.®
Some states require disclosure before fracing occurs,® while others have a post fracturing disclosure
obligation.’® At a minimum, most states require the disclosure of the Chemical Abstracts Service
Registry Number (“CASR #") for chemicals added to base fluids'' and require some form of disclosure
to healthcare professionals and to address spills or leaks should they occur.?

Not to be left out, the Federal government is contemplating the implementation of disclosure rules.
The Bureau of Land Management (“BLM”) proposed regulations in 2013 (replacing its 2012 proposal),
which were modeled after Colorado’s regulations, for companies fracturing on Federal and Tribal
lands.'® EPA also announced its intention to consider disclosure regulations as well. If the EPA follows
the lead of BLM, operators may be required to file disclosures post-fracturing and include: (i) volume
of water used; (ii) product name, CASR #, vendor, and description of each chemical ingredient; and
(iii) maximum chemical ingredient concentration of each additive in the fracturing fluid. There would
be a process by which operators could seek trade secret protection, and the disclosures themselves
would occur on FracFocus.'* BLM’s proposal generated 1,348,451 comments and demonstrates the
tensions at play between environmental groups (desiring that they be more stringent), states
(including a number that characterized the proposed rules as duplicative of their own and
unnecessary),’® and industry'® (wanting to ensure appropriate protection of trade secrets and
minimize the burden on industry) when it comes to fracing regulations.

Il. On-site and Off-site Wastewater Management Alternatives
A. Minimization, Recycling and Reuse

On-site minimization, recycling and reuse of wastewater provide viable alternatives to (or at least
reduce the need for) storage, transportation, treatment, and off-site disposal of wastewater
(especially for flowback). Significantly, these alternatives reduce the quantity of fluid destined for
disposal and the potential for impacts to the environment. But, these alternatives are not without
challenges.

Minimization and on-site recycling and re-use of wastewater avoid transportation concerns and
injection difficulties (discussed below), but implementation can be costly. For hydraulic fractured
natural gas wells, water use, and wastewater minimization technologies are still being developed.
Recycling technologies themselves can be energy intensive and tend to concentrate residual by-
products, which must still be properly managed. To date, filtration, reverse osmosis, ion exchange,
and wetland decomposition are all successfully being employed.” However, the diversity of geology




and water chemistry pose particular challenges to large scale technology development and the
adoption of a one-size-fits-all approach.® For this reason, some companies have turned to off-site
recycling as an alternative means for managing wastewater, but this re-introduces transportation
concerns and costs to the equation.'® Additionally, to re-use wastewater in the fracing operations may
require the addition of fresh water if salt concentrations remain high.

The Texas Railroad Commission reports that the primary reason cited by operators for not recycling
and reusing wastewater is its expense.?° When managing up to 10 million gallons of wastewater per
production well, costs become a relevant factor. Despite the expense, trends are showing an increase
in recycling and re-use. Between 2010 and 2012, operators in central Pennsylvania reportedly
transitioned from recycling less than 1% of its wastewater to over 14%.%' Colorado public radio
reported that 2013 marked the first time that Noble Energy completed fracturing in state using
recycled water, despite the associated higher costs.??> And, while less than 10% of wastewater was
recycled throughout most of the United States in 2013, operators in Pennsylvania reported recycling
and reusing up to 85% of fracturing fluids that year, a result that was driven by more stringent
regulations and geology made disposal simply a more expensive option.?® With Pennsylvania leading
the way, other states are starting to influence wastewater management choices through regulation.

Texas adopted rules in 2013 to encourage water conservation efforts throughout the state. The rules
eliminate the need for a recycling permit when operators recycle fluid on their own leases or transfer
fluids to another operator's lease for recycling.?* In addition, they established a new approach for
reuse of treated fluids in non-well site situations, creating five new categories of commercial recycling
permits.?® The five categories of commercial recycling permits, intended to reflect industry standard,
include:

= On-lease Commercial Solid Oil and Gas Waste Recycling;

= Off-lease or Centralized Commercial Solid Oil and Gas Waste Recycling;
= Stationary Commercial Solid Oil and Gas Waste Recycling;

= Off-lease Commercial Recycling of Fluid; and

= Stationary Commercial Recycling of Fluid.

Further, Texas established a tiered approach for reuse of treated fluid — including for non-oil field
related uses.?®

As states continue to influence behavior through regulation, we will likely see more advances in
recycling technologies, a corresponding decrease in the use of treatment and underground injection as
a means of managing wastewater, and an effort to generally reduce fresh water demands.

B. Wastewater Treatment

Since direct discharge of wastewater from fracing operations to surface waters is prohibited, when
wastewater is not recycled or disposed through re-injection (discussed below), it must be treated
before being discharged.?’ To accomplish this, operators typically transport wastewater to publically-
owned treatment works (“POTW?”) or private centralized waste treatment facilities (“CWTs”). While the
treatment and discharge of fracing wastewater is generally regulated under the federal Clean Water
Act, which establishes permitting standards for treatment facilities and water quality standards for




water being discharged into surface waters, “[n]Jo comprehensive set of national standards exists at
this time for the disposal of wastewater discharged from natural gas extraction activities [and many
POTWs and CWTs] are not properly equipped to treat this type of wastewater.”?® As such, much of the
regulation associated with the treatment of fracing wastewater remains with the states. And, not
surprisingly, regulation of these facilities varies throughout the United States.

Flowback and produced water poses particular challenges to these facilities because they contains
constituents not typically found in POTW influent, including total dissolved solids, bromide, chloride,
and radium.?® These contaminants are often left untouched and discharged from the POTWs into
nearby streams and rivers creating problems in the environment and adding ammunition to the
arsenal of fracing opponents. CWTs generally do a better job of removing dissolved solids and may be
used to “pre-treat” wastewater from fracing for later transportation to POTWs or discharge into
surface water. Nonetheless, CTWs are criticized for still failing to remove all contaminants, including
bromide, from the waste stream.®°

The Water Environment Federation (“WEF”), a not-for-profit technical and educational organization
representing water quality professions, has encouraged wastewater treatment facilities to coordinate
with local regulators before accepting wastewater to ensure compliance with regulations, and to
investigate the constituents and any pretreatment performed on wastewater from fracing operations
before accepting it. While certainly a viable solution, this begs the following questions:

(1) As regulations and potential penalties or litigation costs increase, will treatment facilities begin
rejecting shale gas wastewater?

(2) Will there be increased reliance on minimization and recycling as costs at treatment facilities go up
and/or access goes down?

In those states where treatment regulations exist to address fracing wastewater, the approaches
employed are varied. Texas and Wyoming are two states with fewer hydraulic fracturing specific
wastewater regulations. Pennsylvania, on the other hand, went so far as to ban the treatment of all
fracing fluids in POTWs without any pre-treatment and set maximum concentration levels for total
dissolved solids and chlorides released from non-exempt CWTs.3! Ohio also banned the treatment of
fracing fluids at POTWs and went one step further to also ban treatment at CWTs. New Jersey is
currently evaluating a bill that would prohibit any disposal and treatment of fracturing wastewater
generally in the state (the last bill was vetoed by Gov. Chris Christie, where he noted potential
inconsistencies with the commerce clause).*? The bill is reported as favored by environmentalists and
opposed by business groups. Given this regulatory diversity, hydraulic fracturing operators must
closely examine the existing and developing regulations in their surrounding area to insure that
treatment options remain viable alternatives for managing wastewater during the remaining
production life of their wells. To the extent states promulgate tighter regulations and/or the
elimination of the use of POTWs and CWTs for the treatment of fracing fluids, operators necessarily
must transport waste further, turn to underground injection or utilize minimization, recycling and re-
use technologies, which ultimately may result in greater advances in these technologies such that they
become the more cost effective solution for wastewater management.

C. Reinjection/Disposal Wells

When operators seek to dispose of wastewater with little or no treatment, it is predominantly done
through underground injection. Reports indicate that an increasing number of wastewater disposal
wells are being approved in regions where there is significant fracing activity.*® However, these wells




are best suited for areas with porous sedimentary rock, such as the Great Plains and in the mid-
continent, with conditions being less favorable in New England, the Appalachian Mountains and along
the Atlantic Coast. Through the use of Class Il disposal wells,3* operators may re-inject water, which
is no longer potable, underground into a closed reservoir. Currently, there are approximately 168,000
Class Il wells in 31 states across the U.S. These are classified as (i) salt water disposal wells,
enhanced oil recovery wells, and hydrocarbon storage wells.®>®> Because there are extensive
underground injection control (UIC) regulations in place at both the federal and state level, such
disposal is highly regulated and arguably creates the least risk of any wastewater management
alternative for the environment. However, in recent years this view has come under debate due to an
uptick in seismic activity noted in the vicinity of these deep injection well locations. Hence,
underground injection is facing a new level of scrutiny with seismic activity fueling the litigation flames
and generating regulatory developments.

At the federal level, BLM has proposed regulations that would require operators on Tribal and Federal
lands to submit a plan for handling and disposing of wastewater as part of submitting the notification
for approval of hydraulic fracturing before commencement of operations.*® That plan would require,
for example, operators to provide for BLM approval information about handling recovered fluids,
estimates of volumes of fluid to be recovered, management methods planned, and proposed disposal
methods.®’ Among the states, there is a range of activities with certain states developing regulations
specifically designed to address seismic activity concerns, while others are actively studying potential
links between the use of wastewater disposal wells and seismic activity. To date, at least two states
(Arkansas and Vermont) and several cities have banned wastewater underground injection wells
altogether.®®

Ohio had temporarily banned the injection of wastewater in disposal wells around Youngstown after
concerns were raised regarding their link to earthquake activity.3® Interestingly, while legislation was
pending in 2013 to permanently ban Class Il injection wells in the area, citizens of Youngstown twice
voted against an outright ban on fracing activities within the city limits.”° As concerns regarding
seismic activity continue, however, Ohio has developed strict rules for shale gas wastewater disposal
and transport — specifically geared towards addressing concerns that hydraulic fracturing /
wastewater disposal from fracturing could contribute to earthquakes.** The Ohio regulations, among
other things, (1) prohibit any new wells from being drilled in the Precambrian basement rock
formation; (2) require well operators to submit extensive geological data before drilling; and (3)
require using pressure and volume monitoring devices with automatic shut-off switches and electric
data recorders.*? Ohio has asserted that its wastewater disposal rules are among the toughest in the
nation, and tied the rules to concern over seismic activity.*® Despite the concerns, Ohio continues to
rely primarily on underground injection for the management of fracturing fluid wastewater and accepts
fluids transported from other states.** Ohio’s approach to wastewater management reflects a
relatively stringent approach to regulation that permits ongoing operations.

In Texas, underground injection remains a viable alternative for wastewater management while citizen
groups and the State closely examine the potential for links between underground injection and
seismic activity.*® At present, the Texas Railroad Commission continues to actively permit and inspect
disposal and injection wells, and as of 2013, the State had approximately 27,500 active, permitted oil
and gas injection wells and 7,500 disposal wells.*® A New York Times article described how the State is
balancing concerns regarding the proliferation of disposal wells against the risks associated
wastewater disposal.*” In the article, representatives of the Texas Railroad Commission emphasized
its primacy in UIC issues and stated that, thus far, it had not identified a significant correlation




between seismic activity and injection, although it was continuing to study the issue and stated it
could suspend or terminate permits if studies conclude a problem exists.*®

Unlike Ohio and Texas, Arkansas implemented a ban on the use of wastewater disposal wells due to
concerns associated with seismic activity.*® Citizens in Arkansas were among the first to file claims in
court based on allegations of property damage resulting from shale gas wastewater injection and
associated local seismic activity.®® These cases also were among the first where compensation was
paid by drilling companies based on such allegations.®® As these cases settled, new ones were filed,
demonstrating a need for industry to monitor such developments and adopt a consistent litigation
strategy.>? Even more recently, residents and officials in Brady Township, Pennsylvania challenged an
EPA UIC permit before the Environmental Appeals Board, on the basis that EPA’s failure to weigh risks
of seismic activity was inconsistent with its responsibilities under the Safe Drinking Water Act
(“SDWA”). The litigation arose after EPA issued a report with recommendations on assessing potential
seismic activity during the permitting process. That report noted that regulators should consider and
take steps to minimize seismic risks, although it added that “the agency is ‘unaware’ of any
contamination of underground sources of drinking water (USDWSs) resulting from seismicity related to
underground injection.”® In addition, the EPA was noted as stating that it has no evidence that UIC
well injection has led to contamination.®® The report and recent litigation highlight one of the latest
battle grounds for the industry.

On the regulatory front, the various competing strategies for managing wastewater underscores how
regional risk/benefit calculations and local politics may influence regulatory developments and
suggests the importance of and participating in local rulemakings and educating regulators (where
appropriate) on actual risks and best management practices.

I11l1. Wastewater Storage and Transportation Issues
A. Storage

Storage of wastewater is generally required at most well sites — particularly on a temporary basis
before arrangements are made for recycling, re-use, or disposal. As with all other aspects of
wastewater management, there is increased focus and regulation of these activities in connection with
fracing operations. For example, North Dakota only allows temporary use of lined pits and requires
removal of wastewater within 72 hours. Pennsylvania also authorizes the use of lined pits and sets
permeability and thickness standards, but Colorado and Wyoming require tanks be used for produced
water from new well sites within a specific distance of drinking supplies.®® Vermont’s ban of fracing in
Act No. 152 includes a ban on disposal or storage of wastewater in state.

At the Federal level, BLM’s proposal would regulate storage and provide that all recovered fluids be
stored in tanks or lined pits.”®® BLM has acknowledged comments regarding the use of storage pits
and protections (such as the requirement that pits be double-lined and equipped with leak detection
systems), however, highlighted that its 2012 Instruction Memorandum included Best Management
Practices for reducing risks that might be caused by storage of wastewater.®’

When it comes to litigation, storage facilities have provided yet another avenue for attack. However,
the Fourth Circuit recently affirmed a district court’s decision granting summary judgment for
defendants in a case where the plaintiff claimed trespass based on above-ground impacts from waste
disposal pits. The Fourth Circuit stated that the surface activities were disclosed in the wastewater
permits and to establish a prima facie case of trespass, the plaintiffs needed to show that the waste
disposal pits imposed a “substantial burden” on the surface or that the defendants surface use was not




“reasonably necessary” to their drilling operations.®® On the other hand, in Pennsylvania at least two
Judges deferred ruling on motions to dismiss strict liability claims associated with the use of storage
impoundments, leaving open the door for the bar to be lowered when plaintiffs pursue damage claims
in the future.®®

B. Transportation Issues

Regardless of whether operators choose to treat, recycle, or dispose of wastewater, it is likely that
transportation will be required over at least some distance. Transportation today generally occurs via
rail or truck from on-site storage facilities to recycling, treatment centers, or disposal locations.®°
Depending on the fracing location, transportation costs may play a critical role in the assessment of
wastewater management alternatives. Given the limitation on use of wastewater treatment facilities
and the limited number of re-injection wells in Pennsylvania, for example, out of state transport plays
a primary role in the management of wastewater from operations in that state. However, as
transportation and other regulatory standards become more stringent in Ohio and New Jersey
reconsiders a ban on wastewater treatment, disposal wastewater management decisions for operators
in the Marcellous shale may change.®! In fact, as noted above operators in Pennsylvania have already
turned increasingly to recycling and re-use alternatives. Operators that rely on transportation for
wastewater management must continue to re-examine overlapping regulatory regimes and monitor
the litigation landscape to minimize risks to future operations.

Primary transportation concerns cited by fracing opponents relate to spills or leaks that occur in
transit. These concerns are fueled by incidents such as the truck that crashed into a rockwall in 2012
while transporting treated fracing fluid to a gas well site and reportedly spilled an excess of 4,600
gallons of wastewater in Lycoming County, Pennsylvania,® or the truck that tipped over and spilled
approximately 160 gallons of fracturing fluid in Casper, Wyoming in 2013.%® While it is unclear
whether the trucking companies in either of these situations have been sued, significant press was
generated and litigation could well be forthcoming. In Oklahoma, plaintiffs did file a putative class
action against a number of companies in state court for issues relating to the generation,
transportation and disposal of coal combustion waste and fracing wastewater. In that case, however,
the court found that truckers hauling fluid waste should not be held strictly liable for transporting
waste fluids.®* In other jurisdictions, the result could come out differently.

As the debates rage on regarding safety concerns, states are developing more stringent regulations to
cover in-land/overland transportation of wastewater from fracturing operations. Ohio, for example,
now requires fracing wastewater haulers to install electronic transponders that monitor all shipments.
New placarding with regard to cargo contents is also under consideration in several states.
Additionally, a number of local municipalities have taken it on themselves to ban the import of fracing
wastewater into or through their jurisdictions. Cities prohibiting the transport of fracing fluids include
Niagara Falls City, NY and Lafayette, Colorado.®®

At the federal level, the Coast Guard sought comments in the fall of 2013 on a proposal to authorize
barge owners to transport wastewater via inland waterways in Ohio, Texas, and Louisiana.®® The
Coast Guard reported that the wastewater could not be treated as “listed cargo” for bulk transport by
tank vessel due to the varying chemical composition of the fluid and potential inclusion of radioactive
isotopes or other hazardous materials. Over a thousand comments were filed in response to the
inquiry with groups opposing water transport and others espousing it as safer than other means of
transportation, such as truck transport.®’” This inland water transport could provide an additional




solution for operators and wastewater management entities, although it would be accompanied by yet
another overlapping regulatory regime.

As with all other aspects of regulation relating to fracturing issues, there is a patchwork of approaches
that vary from non-invasive to outright bans. Regardless of where operations occur, however,
transportation is yet another issue that will influence how operators mange wastewater in years to
come.

I1V. Federal Government Is Hesitant to Wade Into the Fray

As reflected above, much (though not all) regulation of fracturing wastewater occurs at the state level.
The EPA and other Federal regulators (such as the BLM and Occupational Safety and Health
Administration (“OSHA”)) have taken a cautious role — proposing limited rules and guidance thus far.
The EPA has spent substantial time studying fracing, however, given the various state differences in
approach and perspectives, industry focus, and ambiguous scientific studies, it has been reluctant to
wade into the fray. This year, however, EPA appears to be sticking its toe in the water. The long
awaited results from an EPA fracing study are expected, action could be taken on BLM’s regulations,
and EPA will issue an advance notice of proposed rulemaking on chemical disclosures by May/June.
The EPA stated that it “intends to first develop an Advance Notice of Proposed Rulemaking (ANPRM)
and initiate a stakeholder process to provide input on the design and scope of the [Toxic Substances
Control Act] TSCA reporting requirements that would be included....”%8

Various factors may be contributing to the Federal government’s wariness of embroiling itself in
fracing oversight/disputes. First, per the Energy Policy Act of 2005 (“EPAct 2005”), the SDWA program
on UIC excludes regulation of fracing fluids — except when diesel fuels are used.®® Similarly, the
Resource Conservation and Recovery Act (“RCRA”) exempts oil and gas wastes from regulation as a
hazardous waste under Subtitle C. Second, under the UIC Program, States, Territories, and Tribes
may submit an application to the EPA to obtain primary enforcement authority over compliance with
program requirements.’”® So far, the EPA reports that it has “primacy” in 33 States and three
Territories and that it shares responsibility with only seven States/Tribes.

Another fact to be considered is that the EPA’s efforts to litigate wastewater matters to date have not
been an unmitigated success. The EPA’s probe and emergency order against Range Resources
Corporation for water contamination in Texas, for example, was questioned by the Texas Railroad
Commission in 2011 and examined in 2013 for an over-reach of authority.”* The EPA ultimately
settled the case and withdrew its order against the company.’® In Pennsylvania — a state with
significant fracing and state level rules impacting fracing — the EPA is the state National Pollutant
Discharge Elimination System (“NPEDS”) permitting authority for all regulated discharges and its grant
of permits has led it to attract the ire of litigators claiming harm from fracing in their areas.’”® There is
also a divide between states (primarily in the Northeast) seeking greater Federal oversight and states
which emphasize their desire and right to maintain autonomy in their regulation over fracturing
issues.’ This litigation exposure and state divide places the EPA between a rock and a hard place,
where doing less rather than more may be safer for now.

However, despite what some environmental groups indicate, the EPA and the Federal government
have not stayed completely out of fracing regulation. CWA effluent guidelines prohibit on-site direct
discharge of wastewater from fracturing operations. This means that where wastewater is not
recycled/reused/reinjected on-site, the wastewater must be treated.”® Additionally, BLM regulations
for fracing activities on Federal and Tribal are now pending. Further, the EPA completed a report in
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January 2014, as referenced above, including guidance for on assessing potential seismic risks during
UIC permitting. Even more recently, the EPA provided a pre-publication copy of the anticipated
advance notice of proposed rulemaking (“ANPR”) on Hydraulic Fracturing Chemicals and Mixtures
under the Toxic Substances Control Act (“TSCA”) to the White House Office of Management & Budget
(“OMB”). The EPA anticipates filing the ANPR in the federal register by the end of May or June. There
will then be an opportunity for comments. It will be important to monitor this latest rulemaking effort
as it matures and for stakeholders to actively voice their positions as part of the record (particularly in
light of probable overlapping Federal and state rules, similar to the BLM proposal).’®

While the Federal government appears to be walking a fine line that favors circumspect involvement in
fracing regulation, it is moving forward, albeit cautiously, due to (i) limits to the scope of its oversight;
(ii) deference to States and Tribes; and (iii) wariness of becoming a lightning rod for litigation in an
area where technology and information is still evolving.

V. Conclusion

Fracturing wastewater management issues are not going away. Yet, regulations seem to remain in
somewhat nascent stages as discourse continues on (i) reasonably feasible best management
practices; (ii) potential advances in hydraulic fracturing technology; (iii) our scientific understanding of
the impact of the fracturing processes and wastewater management practices; and (iv) overlapping
regulatory authority. Active participation in pending proceedings is one significant way for industry
participants to help ensure that reasonable feasible regulatory requirements which also account for
overlapping legal regimes are implemented. In addition, a robust culture of compliance and organized
compliance programs can help entities manage their existing obligations. Industry, states, and other
interested parties have a multitude of interacting legal and practical issues to monitor and navigate as
part of the evolving nature of hydraulic fracturing wastewater management.

v

If you have any questions concerning these developing issues, please do not hesitate to contact any of
the following Paul Hastings Washington, D.C. lawyers:

Lisa Rushton Candice Castaneda
1.202.551.1786 1.202.551.1968
lisarushton@paulhastings.com candicecastaneda@paulhastings.com

Common Hydraulic Fracturing Questions and Answers, BLM (last visited March 15, 2014), available at
http://www.blm.gov/pgdata/etc/medialib/blm/nv/field_offices/elko_field_office/information/communications_forum/03
14_13.Par.26009.File.dat/Hydraulic%20Fracturing%20FAQ.pdf. See also Colorado Oil and Gas Conservation
Commission (COGCCQ). (n.d.). Gasland Statement. Retrieved from
http://cogcc.state.co.us/library/GASLAND%20DOC. pdf.

See Kevin Begos, Qil and gas drilling pollutes well water, states confirm,

http://usnews.nbcnews.com/_news/2014/01/05/22190011-oil-and-gas-drilling-pollutes-well-water-states-confirm?lite

(including discussion of empirical data, as well as subjective characterization regarding environmental risks of hydraulic
Paul Hizstingsd)LP www.paulhastings.com

StayCurrent is published solely for the interests of friends and clients of Paul Hastings LLP and should in no way be relied
upon or construed as legal advice. The views expressed in this publication reflect those of the authors and not necessarily
the views of Paul Hastings. For specific information on recent developments or particular factual situations, the opinion of
legal counsel should be sought. These materials may be considered ATTORNEY ADVERTISING in some jurisdictions. Paul
Hastings is a limited liability partnership. Copyright © 2014 Paul Hastings LLP.

IRS Circular 230 Disclosure: As required by U.S. Treasury Regulations governing tax practice, you are hereby advised that
any written tax advice contained herein or attached was not written or intended to be used (and cannot be used) by any
taxpayer for the purpose of avoiding penalties that may be imposed under the U.S. Internal Revenue Code.
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See US v. Lupo et al., case number 4:13-cr-00113 (N.D. Oh. 2014); and Kira Lerner, Drilling Co. Owner Pleads Guilty
To Fracking Waste Dump, Law360 (Mar. 24, 2014), available at
http://www.law360.com/energy/articles/521436?nl_pk=2d8a24a2-2e48-4278-b494-
8d51a20f6f32&utm_source=newsletter&utm_medium=email&utm_campaign=energy .

See, John A. Veil, Final Report: Water management Technologies Used by Marcellus Shale Gas Producers, U.S.
Department of Energy National Energy Technology Laboratory, at p. 13 (July 2010), available at
http://fracfocus.org/sites/default/files/publications/water_management_in_the_marcellus.pdf.

See also, Modern Shale Gas Development in the United States: A Primer, Ground Water Protection Council and ALL
Consulting, at Exhibit 39 (April 2009), available at
http://fracfocus.org/sites/default/files/publications/shale _gas_primer_2009.pdf.

FracFocus, which is managed by the Ground Water Protection Council and Interstate Oil and Gas Compact Commission,
is the national hydraulic fracturing chemical registry. The chemical disclosure registry at FracFocus.org is used by many
states and operators to disclose chemical additives. See e.g. FracFocus.org (including registration of over 60,000 well
sites).

See e.g. Kansas, pending regulation K.A.R. 82-3-1400-1402.

See e.g. Arkansas at 178 Ark. Code 8001, Rule B-19; Idaho at Idaho Admin. Code Rule 20.07.02.056; West Virginia at
W.Va. Code § 22-6A (also applying post-fracturing requirements); and Wyoming at Chapter 3, Section 45 of Wyoming
drilling rules (including the same). See also Colorado at 2 Colo. Code Regs. §404-1:205A (applying requirements after
fracturing begins).

See e.g. Louisiana La. Admin. Code Title 43: Part XIX, Section 118, Mississippi at Mississippi Rule 26, Montana at Mont.
Admin. Rule 36.22.1015-1016., New Mexico at New Mex. Code Rule § 19.15.16.19(B), North Dakota at North Dakota
Admin. Code 8§ 43-02-03-27.1. , Ohio at Ohio Rev. Code § 1509.10., Oklahoma at OAC 165:10-3-10(b), Oregon at Oil
and Gas Rule 632-010-0017; and Utah at Utah Ann. Code § 649-3-39.

Supra n. 7-9.

See e.g. Montana, at Mont. Admin. Rule 36.22.1015-1016.; Nebraska at Nebraska Proposed Oil and Gas Code Rule
3.043 and 3.044; Pennsylvania at 58 Pa.C.S. § 3222-3222.1; and Texas at 16 TAC § 3.29.

BLM regulates hydraulic fracturing under 43 C.F.R. 8§ 3160.
See 43 CFR 3162.3-2 Revisions.

See e.g. Laura Hancok, Wyoming delegation: Exempt state from fracking rules, Wyoming Star Tribune (Aug. 20, 2013),

available at http://trib.com/business/energy/wyoming-delegation-exempt-state-from-fracking-rules/article_f2636973-
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(Nov. 20, 2013), available at, http://thehill.com/blogs/floor-action/votes/190977-house-votes-to-block-federal-
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See e.g. Julia Bell, Oil, Gas Producers: BLM Hydraulic Fracturing Rule Unnecessary; Undermines State Authority, IPAA

(Aug. 22, 2013), available at http://www.ipaa.org/press-releases/oil-gas-producers-blm-hydraulic-fracturing-rule-
unnecessary-undermines-state-authority/.

Fluid Recycling, FracFocus.org, available at http://fracfocus.org/hydraulic-fracturing-how-it-works/drilling-risks-
safeguards.

David Wethe and Peter Ward, Fracking Bonanza Eludes Wastewater Recycling Investors (Nov. 25, 2013), available at
http://www.bloomberg.com/news/2013-11-26/fracking-bonanza-eludes-wastewater-recycling-investors.html.

1d.

Saltwater Disposal Wells Frequently Asked Questions (FAQs), Texas Railroad Commission (last updated June 25, 2013),
available at http://www.rrc.state.tx.us/about/fags/saltwaterwells.php.

Scott Detrow, Fracking Fluid s NPR (Nov. 19, 2012), available at

https://stateimpact.npr.org/pennsylvania/2012/11/19/more-drillers-are-recycling-their-fracking-fluid/ . See also, Alison
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an Industry That Consumes Water on Pace With Chicago (Nov. 12, 2012).
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