
 

  1 

DOJ and State Attorneys General Antitrust 
Enforcement Activity—Competition or 
Collaboration? 
By Anthony Jannotta, Thomas Brown & Rose Kenerson 

As we head toward the November elections, a number of high-profile antitrust investigations and 
possible enforcement actions continue to swirl around federal and state orbits. A targeted review of 
recent significant antitrust activity suggests an uncertain outlook in the months ahead leading up to the 
elections and beyond. What remains to be seen is whether the Department of Justice (“DOJ”) and state 
Attorneys General will pursue separate paths—or join forces—as they inch closer to bringing cases 
against dominant players in the tech industry. 

Recent investigations and actions by the DOJ and state Attorneys General have been mired in 
controversy rather than cooperation and collaboration, most recently demonstrated by a highly-
publicized disagreement in connection with the proposed Sprint/T-Mobile merger. DOJ (led by President 
Trump appointees) decided against blocking the merger while state Attorneys General (led by significant 
state Democratic Attorneys General in New York and California) decided to pursue their own case in 
court without federal support.1 Although initially the state-led merger opposition was supported by a 
sole, but powerhouse Republican Attorney General in Texas, Ken Paxton, a Texas-specific agreement 
with the companies left a formidable group of Democratic Attorneys General bringing the case—without 
bipartisan support—which ultimately the court rejected.2 

As the case played out both publicly and privately, an increasing number of territorial skirmishes broke 
out as to whether the state Attorneys General had independent authority to bring a case without DOJ 
backing—the typical scenario in such actions. Indeed, the DOJ asserted its authority over mergers, most 
notably in its Statement of Interest filed in the Sprint/T-Mobile action, in which it argued that state 
Attorneys General play a limited role in antitrust enforcement.3 Specifically, DOJ argued that “states 
cannot and should not displace the federal government’s role as the nation’s federal antitrust enforcer” 
and that when “a group of states attempts to do so by seeking relief that quite arguably may benefit 
certain citizens while harming others, such a remedy is not in the public interest.”4 

Washington state Attorney General Bob Ferguson fired back, writing in a letter to the Honorable Victor 
Marrero that “DOJ’s Statement unnecessarily and without legal basis seeks to undermine the states’ 
important and independent role in enforcing antitrust laws.”5 Although this argument is the subject of 
intense debate, it remains unsettled and will loom larger no matter who occupies the White House and 
who leads the DOJ come January 2021. And given the court’s rejection of the state Attorney General 
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group in the Sprint/T-Mobile case, query whether they will reconsider moving forward in the future 
without both the resources and support of the DOJ or aggressively exercise their independent authority. 

What is noteworthy given past history is that when the DOJ and state Attorneys General work together, 
their collaboration in blocking perceived anti-competitive and anti-consumer mergers has been met with 
success. It was only a few short years ago when the DOJ and state Attorneys General teamed up to 
successfully fend off mergers between the nation’s largest healthcare insurers in a policy-driven effort 
to maintain healthy competition among them for consumers across the country.6 Still, those efforts 
largely turned on an Obama-era DOJ and support from Democratic Attorneys General, with certain 
Republican-led states joining the fight. Those days are a distant memory in the current President Trump-
led DOJ that has also openly opposed the legal positions maintained by its own appointed Antitrust 
Division Chief, struggling to maintain any semblance of a coordinated and united front as it comes to 
federal antitrust policy. Indeed, President Trump’s first term has seen a very highly-publicized example 
in the entertainment/telecommunications space, where he broke with his own DOJ-led Antitrust Division 
and ordered it to file suit to block a vertical merger, which the court ultimately approved.7 

Flash forward to today, with the most high-profile investigations on the doorsteps of the state Attorneys 
General and DOJ as they pertain to certain tech giants such as Facebook, Google, and possibly Amazon, 
and the stage is set for a classic showdown with ramifications for generations to come. As both DOJ 
lawyers and investigators have been conducting their own investigations parallel to those being 
conducted by the state Attorneys General—and as it pertains to Google, one in which 50 states have 
joined—the sides have been coordinating and may be preparing joint enforcement actions. 

To date, the federal and state inquiries have focused on different areas. The DOJ has focused on “search, 
advertising, and management of [Google’s] Android operating system,”8 while the state bipartisan 
multistate investigation has focused on “online advertising markets and search traffic that may have led 
to anticompetitive behavior that harms consumers.”9 Both the DOJ and bipartisan coalition have 
announced plans to file lawsuits in the coming months. At least one state Attorney General, Mark 
Brnovich from Arizona, has already filed suit against Google, focusing on unfair practices related to the 
use of customers’ location data.10 

Although the only issue that is clear is that additional actions are looming and potentially imminent, 
what they will look like in breadth and scope and whether the state Attorneys General and DOJ will join 
forces remains an open question. Certainly, the Attorneys General are stretched thin given their tireless 
work prosecuting opioid and generic drug pricing cases, and query whether this will drive their decision 
to join forces or fly solo. And of course there is the ever present policy considerations that will come 
into play from the Democratic and Republican sides of the aisle. Will the state Attorneys General be able 
to put aside their deep philosophical differences on actions against the Trump administration, the 
lingering partisan resentments built up from the Purdue Pharma bankruptcy, and divides over global 
opioid settlement frameworks to coalesce around a common target? Alternatively—and assuming they 
can agree on a plan of attack—will they again be in a position to put aside partisan differences and join 
forces with a President Trump-led DOJ that, depending on which state you are from, has clashed time 
and time again over the last three and a half years over antitrust policy? 

Only time will tell and we may have an answer in the coming weeks or months, but one thing for certain 
is that whoever is elected in November (consider a DOJ led by current Senator and former California 
Attorney General Kamala Harris) could change the dynamics, tech landscape, and that of competition 
across the board for years to come. 
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If you have any questions concerning these developing issues, please do not hesitate to contact any of 
the following Paul Hastings lawyers: 

New York 

Anthony Jannotta 
1.212.318.6047 
anthonyjannotta@paulhastings.com 

 

Rose Kenerson 
1.212.318.6859 
rosekenerson@paulhastings.com 

San Francisco 

Thomas Brown 
1.415.856.7248 
tombrown@paulhastings.com 
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