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Human Rights Diligence Catching up to Anti-
Corruption 

By Jonathan Drimmer, Nicola Bonucci, Tom Best & Matt Herrington 

An April 29 announcement from Didier Reynders, the Commissioner for Justice of the EU may be the 

final step in elevating human rights due diligence to a business imperative, akin to anti-corruption 

diligence. Human rights diligence has been gaining steady momentum over the past several years, 

moved by many of the forces that propel anti-corruption diligence. These include national laws, civil 

and criminal legal risks, the wish to protect employees, access to financing and capital, and benefits 

operationally. The missing ingredient—perhaps the most important one—has been a broad legal 

requirement coupled with an enforcement mechanism that is similar to the anti-corruption framework 

that exists worldwide. The EU Commissioner’s pronouncement, building on domestic legal efforts 

across the continent, may provide that ingredient. According to Mr. Reynders, in early 2021, the 

Commission will present a legislative initiative compelling diligence throughout companies and their 

supply chains, with accompanying enforcement and civil liability provisions. This Article discusses how 

the dynamics that propelled anti-corruption diligence to become engrained in business activities have 

been growing in the human rights due context, and the significance of a compulsory regime 

throughout Europe in pushing human rights diligence to a similar level. 

Anti-Corruption Diligence 

Over the past 15 years, anti-corruption due diligence has become a core aspect of global business 

activities. While the U.S. Congress enacted the Foreign Corrupt Practices Act (“FCPA”) in 1977, it was 

only after the OECD adopted the Convention on Combating Bribery of Foreign Public Officials in 

International Business Transactions in 1997, and the UN Convention Against Corruption became 

effective in 2005,1 that anti-corruption diligence began to grow in line with a dramatic shift in 

enforcement priorities. In 2006, there were some 14 FCPA enforcement actions. That jumped sharply 

in 2007, as the U.S. Department of Justice (“DOJ”) initiated 22 enforcement actions, and the 

Securities and Exchange Commission (“SEC”) initiated 21, starting an aggressive enforcement regime 

that continues to grow. In 2019, DOJ pursued 32 actions and the SEC 17, and $2.9 billion was 

collected in corporate settlements, the largest total to date. 

Consistent with the OECD Convention, DOJ and the SEC interpret the FCPA to require that companies 

pursue anti-corruption diligence in multiple contexts. These include: third-party diligence, especially 

government intermediaries or third parties affiliated with the government or government officials; 

diligence of prospective employees to assess whether they are PEPs (politically exposed persons); risk 

assessments, program testing and other types of program diligence; and diligence during 

investments, mergers and acquisitions, and transactions. Dozens of enforcement actions, including jail 
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time for individuals and massive fines and penalties for companies, have resulted from the failure to 

conduct diligence when there are known “red flags” that suggest bribery could be afoot.2 Across the 

pond, the U.K. Serious Fraud Office (“SFO”) and other European law enforcement authorities also have 

increased their enforcement efforts, and TRACE International’s annual Global Enforcement Report 

provides that authorities in 37 countries had open corruption investigations at the end of 2019.3 

While the active enforcement of domestic corruption laws has been a key driver for anti-corruption 

diligence, anti-corruption diligence has now become entrenched in a much larger legal and business 

framework. For example, corruption allegations have become a frequent defense by governments in 

the investor-state arbitration context.4 Similarly, multi-national businesses widely recognize the 

fundamental responsibility to keep employees safe, as the COVID-19 crisis has underscored, and 

accusations of corruption bring dramatic risks to the welfare of local personnel; in fact, we have seen 

many instances in the recent past where developing countries have manufactured corruption claims 

against individuals to pressure their employers.5 It is also now routine for financial institutions and 

investors to pursue details on corruption programs, risks and specific issues as part of their diligence 

exercises, making a weak corruption approach a threat to access to capital.6 The same is true in the 

M&A context, even in locales with lower risks of corruption, and thus where enforcement risks are not 

immediately evident.  More and more governments and their development agencies also are 

conditioning diplomatic and export credit support on anti-corruption commitments and performance. 

Similarly, public procurements be they local, national, or international commonly contain anti-

corruption/integrity rules.7 

As these dynamics show, while enforcement risk was the spark that ignited the flame of anti-

corruption diligence, and remains an important reason it is pursued, it is no longer the only reason. In 

fact, anti-corruption diligence has become assimilated into global business operations to a degree that 

should DOJ, the SEC, SFO, and other enforcement efforts were somehow to slow, anti-corruption 

diligence likely would continue unabated. 

Human Rights Diligence 

On a conceptual level, the steps associated with human rights and anti-corruption diligence differ. 

Unlike anti-corruption, the goal of human rights diligence is not to assess risks to the business, be 

they financial, reputational, or otherwise. It is also broader than just ascertaining actual, potential, or 

even perceived risks of negative human rights impact on stakeholders. Human rights diligence is in 

fact more accurately described as a continuous process of identifying and addressing adverse human 

rights impacts that may be connected to the business through its activities and relationships. It 

consists of four principles: (1) determining actual, potential and perceived risks of negative human 

rights impacts on stakeholders, including the likelihood, scale, scope, and irremediability of those 

impacts; (2) taking steps to prevent and mitigate those impacts; (3) evaluating the effectiveness of 

those steps; and (4) reporting externally, including to potentially affected individuals and groups.8 

Although there are concrete distinctions between human rights and anti-corruption diligence, many of 

the same dynamics that have driven anti-corruption diligence are present in the human rights sphere.  

For instance, human rights abuses bring tangible domestic criminal and civil litigation risks. Domestic 

criminal laws often prohibit the acts that underlie human rights violations; torture is prosecuted as 

assault and battery, extrajudicial killings as murder, and enforced disappearance or arbitrary detention 

as kidnapping. Human rights abuses also are litigated in high-profile transnational tort lawsuits in a 

swath of home jurisdictions, including the U.S., Canada, the U.K., and elsewhere, and have led to 

meaningful damage awards and settlements.9 Likewise, as with anti-corruption, claims of human 
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rights abuse are raised in the international arbitration context, in support of claims and counterclaims, 

as well as such affirmative defenses as unclean hands.10 As with anti-corruption, human rights due 

diligence thus has been undertaken to help companies reduce the likelihood of these legal risks to the 

company and their employees, and in the mergers and acquisitions context, to avoid inheriting a host 

of challenging legal and operational risks. 

Further, much like the anti-corruption context, investors and lenders are seeking information on 

human rights and other ESG-issues for lending and financing decisions. The U.S. Financial Crimes 

Enforcement Network (“FINCen”) has issued a detailed advisory for financial institutions listing red 

flags to assist in identifying suspicious financial activity potentially related to human trafficking,11 and 

now includes on its Suspicious Activity Report (“SAR”) form a box to check whether potential 

suspicious activity may exist. The Financial Action Task Force has promulgated a lengthy report listing 

human trafficking risks and their connection to financial institutions.12 Industry efforts also have 

deepened after the Australian government charged Westpac Bank with a staggering 23 million 

financial crimes and breaches, some of which facilitated transactions that enabled child exploitation in 

the Philippines. The CEO was fired, the bank faced a major stock drop, and it is facing potentially $1 

billion in fines, and civil and criminal penalties.13 Financial institutions, such as the 92 members of the 

Equator Principles Association, which include major banks and export credit institutions, also are 

increasingly insisting that companies conduct assessments of environmental and social risks before 

granting financing. The latest version of the Equator Principles framework, EP4, which will go into 

effect this year, demands that projects assess adverse human rights impacts.14 Access to capital, and 

potential regulatory actions, thus have been important in boosting human rights diligence. 

Also similar to anti-corruption, governments increasingly are conditioning overseas support to 

companies, bilateral aid, and public procurement on human rights considerations. For the last several 

years, U.S. assistance to the governments of El Salvador, Guatemala, and Honduras has been 

conditioned on protection of human rights, among other concerns.15 In the corporate context, Canada 

conditions overseas governmental assistance and economic diplomacy on responsible human rights 

performance.16 Recently, the U.K. Government—which spends roughly £50 billion buying goods and 

services—issued a Modern Slavery Act Statement recognizing that the government is introducing 

“strong incentives” for suppliers to improve their human rights performance, and issuing a clear 

warning that suppliers whose human rights performance falls short may face an increased likelihood of 

being excluded from public contracts.17 The same is true in Australia, as the government will issue its 

own Modern Slavery Act Statement later this year, which it believes will “help mitigate modern slavery 

risks in public procurement and investments.”18 These governmental incentives and initiatives also 

have contributed to the growing prominence of human rights diligence. 

In addition, perhaps even more than with anti-corruption, human rights violations can have profound 

business risks. In the U.S., the law prohibits importing goods produced in whole or part by forced 

labor, and the U.S. Customs and Border Patrol has been increasing its use of Withhold Release Orders 

(“WROs”), seizing goods when it receives information that forced labor may have been involved in 

their creation.19 There also have been numerous instances of boycotts, blockades, and business 

interruptions stemming from poor human rights performance, as a loss of social license to operate can 

be a death knell for an operation.  One well-known study, focusing on the extractive sector, 

determined that the costs of shutting down operations for a major mining project are roughly US$20 

million per week, not to mention the potentially lasting impacts on individuals and communities that 

human rights violations can bring.20 The study cited numerous discrete examples reflecting the 

enormous costs associated with social conflicts, including one operation where community-related 
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delays led to US$750 million in project costs. Companies have recognized that human rights diligence 

can help avoid these kinds of operational difficulties. On the flip side, as the COVID-19 crisis has 

underscored, companies with strong due diligence systems tend to have greater resilience, and are 

better poised for a recovery.21 

Mandatory Diligence 

Finally, while all of these dynamics have been important in elevating corporate human rights diligence, 

there have been increasing calls to mandate it. Even before the COVID-19 crisis, many observers were 

predicting that mandatory human rights due diligence laws—requiring companies to identify, mitigate 

and report on salient human rights risks—would sweep Europe.22 Mandatory diligence laws already 

exist in France and the Netherlands.23 They have been formally proposed in Norway, Austria, 

Denmark, and Switzerland. Government leaders in Belgium, Finland, Germany, Luxembourg, and 

elsewhere have stated that they would support mandatory diligence laws. Scores of major European 

companies, including more than 50 from Germany and 29 from the Netherlands, as well as more than 

100 investors, have likewise voiced their support for mandatory human rights diligence laws.24 

As part of this clear momentum, earlier this year the EU published a lengthy study on regulatory 

options for due diligence legislation at an EU level.25 While the study found support among leading 

European nations, the announcement this week from Commissioner Reynders may be the final step to 

advancing human rights diligence to the status of anti-corruption diligence. Commissioner Reynders 

stated that “voluntary action to address human rights violations, corporate climate and environmental 

harm … has not brought about the necessary behavioural change,” and that only 30% of “businesses 

in the EU are currently undertaking due diligence which takes into account all human rights and 

environmental impacts.” Consistent with the forces motivating human rights diligence today, he noted 

that “70% of business survey respondents agreed that EU-level rules on a general due diligence 

requirement may provide benefits for business,” as they will bring “legal certainty and a single 

harmonized standard” across the EU and sectors. He further announced that he will next year 

introduce mandatory due diligence legislation as part of the Commission’s 2021 work plan, stating that 

the Commission will launch “public consultation” on the initiative in the coming weeks and table a 

proposal in the first quarter of 2021. Although he remained general in discussing the components of 

the requirement, and will include substantial input from the EU Trade Commissioner and others,26 he 

stated: 

 that the legislative objective will be to require that companies take affirmative steps to 

identify, prevent, mitigate, and account for human rights risks and impacts, including 

environmental matters; 

 that, much like the French law, the EU law would apply to activities of companies and their 

subsidiaries, and extend through a company’s supply chains; 

 the EU rule would require due diligence into potential and actual negative human rights 

impacts, and public reporting of the results of those efforts and how impacts are being 

addressed; and 

 even more than the French law, the EU requirement would include strong enforcement 

mechanisms, as “a regulation without sanctions is not a regulation,” and access to remedy 

for victims through civil liability. 
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The German government immediately expressed its backing for the law, and there is little doubt that 

further governmental support will follow. 

While the French Duty of Vigilance Law may be a starting point for a discussion, numerous obvious 

and important questions ultimately remain for an EU-wide requirement, which no doubt will be 

explored in-depth during consultations. That includes the standard of “diligence” that will be required, 

its jurisdictional reach to companies engaging in commercial activities in the EU but domiciled abroad, 

and what kind of enforcement and/or remedy mechanisms may be included. Depending on the 

answers to these questions, it may be possible to pursue integrated human rights and anti-corruption 

diligence, leveraging efficiencies in risk areas that often are contributing factors to the other. 

Regardless, such a law—broadly mandating human rights diligence for companies domiciled or doing 

substantial business in Europe, their subsidiaries, and their supply chains—may be the needed step in 

driving human rights diligence to the business imperative of anti-corruption diligence. Although many 

of the other dynamics that have motivated anti-corruption diligence exist in the human rights context, 

and human rights diligence increasingly has become integrated into legal and business operations, a 

far-reaching mandatory law has been lacking. However, even if a common EU approach fails to come 

to fruition, the vast support for mandatory diligence throughout the European governmental, business, 

and civil society communities almost certainly will lead to domestic legislation that has the same 

effect. 

Conclusion 

Anti-corruption diligence has become integrated into legal and business operations. While many of its 

driving forces have pushed human rights diligence to the fore, the primary distinction has been the 

kind of broad legal mandate that exists in a number of domestic legislations and the related 

enforcement efforts. That is about to change, whether at an EU level, or among its 27 countries. And 

lingering in the background, even beyond the EU, is a proposed UN Business and Human Rights Treaty 

that includes mandatory human rights diligence, driven by an intergovernmental working group that is 

set to hold its 6th session in the Fall. Human rights diligence is upon us, and it will be important to 

prepare. 
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