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COVID-19: Contracting, Performance and 
Litigation Risks 

By Kevin P. Broughel, Arielle Dragon, Anna Faber & Michael Fisher 

COVID-19 has already caused disruption to expected workflows and global supply chains. Vessels have 

been restricted from entry into and departure from certain ports. Suppliers and vendors are indicating 

delays in delivery and in some instances, inability to perform. Just in Time inventory methods are 

under severe stress. Physical and financial markets are unquestionably disrupted. 

With this upheaval comes a great deal of legal uncertainty. Among the uncertainties is how companies 

should address the contractual duties and obligations that are being displaced by COVID-19. Below we 

address some of the most pertinent considerations contractual parties should consider to assess their 

legal risk and to best position themselves to weather the ongoing, and potentially worsening, 

COVID-19 storm. 

Force Majeure and Other Excuses for Non-Performance 

Businesses should review with counsel the terms of any existing contracts that may be impacted by 

COVID-19, especially those that call for the delivery of goods and/or rely on adjustable pricing 

mechanisms. Parties that find themselves contractually disadvantaged by the effects of COVID-19 may 

seek to invoke force majeure or “act of God” clauses to excuse continued contractual performance. 

In general, force majeure provisions excuse parties from nonperformance when an “act of God” makes 

performance impossible, impractical, or illegal. Typically, for force majeure to apply, the event that 

triggers enforcement of the clause must fall within the scope of contractually defined force majeure 

events, be out of the parties’ control, and not be caused by a party’s own fault or negligence.1 

Common examples of force majeure events include natural disasters, political acts, or terrorism. When 

an intervening act occurs, the party invoking the force majeure clause as a defense for 

nonperformance bears the burden of proving that the event was actually beyond its control.2 

Accordingly, a party invoking the force majeure provision in this environment would likely have to 

show that the specific contractual force majeure provision encompasses the COVID-19 epidemic3, that 

the contract could not be performed because of COVID-19, that COVID-19 was outside its control, and 

that it occurred without the asserting party’s fault or negligence. 

If COVID-19 does not constitute a force majeure event under the particular agreement at issue, 

parties can still potentially claim impossibility, impracticability, or frustration of purpose. The 

availability of these contractual defense doctrines will vary by jurisdiction. For example, in New York, 

“the excuse of impossibility of performance is limited to the destruction of the means of performance 
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by an act of God, vis major, or by law.”4 In turn, impracticability generally requires a showing that the 

non-occurrence of the event was a basic assumption of the contract, continued performance is not 

commercially practicable, and that the party claiming discharge did not expressly or impliedly agree to 

performance despite the impracticability.5 Similarly, frustration of purpose is available where there is 

substantial frustration of the principal purpose of the contract, the non-occurrence of the frustrating 

event was a basic assumption underlying the contract, and the party invoking the doctrine is not at 

fault.6 These and other defenses should be carefully researched under the appropriate jurisdiction to 

determine whether there is a reasonable basis for their applicability. 

Increased Performance Costs and Pricing Concerns 

Importantly, the mere occurrence of unfavorable economic conditions or market shifts may not qualify 

as force majeure or other events that excuse performance.7 In the same vein, difficulties in 

performance due to circumstances outside of a party’s control may not lead to recoverable damages. 

Courts have observed that “the parties to any contract to be performed over a term normally assume 

that the cost of performance may fluctuate during the term, and, as a result, courts ordinarily do not 

conclude that an increase in the cost of performance is an event the non-occurrence of which was a 

basic assumption of the contract.”8 An example of this principle in practice is found in 

Transatlantic Financing Corp. v. U.S.9 In Transatlantic, the D.C. Circuit Court of Appeals affirmed a 

finding that there was no commercial impracticability where one party sought to recover damages 

because its wheat shipment was forced to be re-routed due to the closing of the Suez Canal. The 

Court of Appeals held that because the contract was not rendered legally impossible and it could be 

presumed that the shipping party accepted “some degree of abnormal risk,” there was no basis for 

relief. 

Despite the foregoing, there is some precedent for the proposition that a party’s continued 

performance can be excused as impracticable where there is a substantial difference in the expected 

versus actual cost of performance because of an extraordinary intervening event.10 As a result, parties 

should examine their agreements to determine the increased cost impact from COVID-19 and, if the 

impact is significant, potentially discuss with their counterparties adjustments that can be made if the 

performance costs no longer reflect the intentions or expectations of the parties. In addition, buyers 

faced with notification of a material or indefinite delay that substantially impairs the value of the whole 

contract may be able to terminate and discharge any unexecuted portions of the contract or modify 

the contract by agreeing to a substituted performance.11 

Notice Requirements 

All contractual notice provisions should be carefully scrutinized to determine whether COVID-19 

triggers any notice requirements. For example, if a party invokes force majeure, the contract provision 

might require that they send notice within a set time period to the other party regarding the 

impossibility or impracticability of performance. Anticipated delays in shipments and payments may 

also contractually require advance written notice. Likewise, non-breaching parties may be obligated to 

provide written notice of breaches to their counterparties before cure periods start, termination rights 

are exercised, or damages rightfully are claimed. Even if notices are not contractually required, they 

may be advisable so that a counterparty is on notice to mitigate any potential damages and offer 

alternative methods of performance. 

Caution should be exercised, however, to avoid inadvertently delivering a notice that anticipatorily 

breaches a contract. While varying by jurisdiction, anticipatory breach of contract is generally defined 

as “a repudiation of the obligations of a contract by a party to it before the time has come for 
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performance on his or her part.”12 If a party’s communication expressly or impliedly13 indicates that it 

will not perform under the contract, the non-breaching party can elect a number of different remedies, 

including rescinding the contract or treating the repudiation as a complete breach.14 Thus, any 

communications concerning difficulties or anticipated delays in performance should be carefully vetted 

so the communicating party avoids mistakenly suggesting that it does not intend to perform under the 

agreement. 

Contractually Addressing Potential Future Effects 

Disruption in financial markets in response to the spread of COVID-19 will certainly affect companies’ 

general business expectations as well as planned and proposed financings and investment operations. 

The New York Times recently reported that “as the coronavirus outbreak spreads, the world’s biggest 

companies have begun painting a bleak picture of broken supply chains, disrupted manufacturing, 

empty stores and flagging demand for their wares.”15 Indeed, the level of U.S. business activity for the 

month of February hit a six-year record low as companies reacted to predictions of a global economic 

slowdown.16 Reduced demand for consumer goods and energy consumption due to self-quarantine is 

expected to curb companies’ earnings and disrupt long-term financial projections.17 Additionally, 

companies may suffer investment challenges because investors may be less likely to extend loans and 

banks may begin to impose lending restrictions.18 

Looking forward, contractual provisions should be drafted with these potential effects in mind. Parties 

may wish to draft more expansive force majeure clauses to capture a wider array of natural and 

political acts that could arise from COVID-19 becoming a pandemic. In addition, parties might desire 

more flexibility with termination provisions through shorter notice periods and more lenient 

termination requirements. Pricing arrangements are yet another area where change may be 

necessary. Variable pricing provisions may be scrapped in favor of fixed prices or constrained with 

caps or mandatory renegotiation thresholds. Even choice of law and venue provisions, often lightly 

negotiated, will take on new importance and interest as parties consider which jurisdictions may be 

more receptive to certain contractual defenses and claims. In sum, parties will need to continuously 

monitor the impact COVID-19 has on their businesses and adjust their future contractual expectations 

and goals accordingly to mitigate risk and provide as much flexibility as possible. 

   

If you have any questions concerning these developing issues, please do not hesitate to contact any of 

the following Paul Hastings lawyers: 

New York 

Kevin P. Broughel 

1.212.318.6483 

kevinbroughel@paulhastings.com 

Arielle J. Dragon 

1.212.318.6061 

arielledragon@paulhastings.com 

 

Anna S. Faber 

1.212.318.6095 

annafaber@paulhastings.com 

Michael J. Fisher 

1.212.318.6044 

michaelfisher@paulhastings.com 

Washington, D.C. 

Scott M. Flicker 

1.202.551.1726 

scottflicker@paulhastings.com 

Charles A. Patrizia 

1.202.551.1710 

charlespatrizia@paulhastings.com 

 

                                                
1 See, e.g., Gulf Oil Corp. v. Fed. Energy Regulatory Comm’n, 706 F.2d 444, 452 (3d Cir. 1983). 
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