
Merger 
Control 
Review
Eighth Edition

Editor
Ilene Knable Gotts

lawreviews



Merger 
Control 
Review
Eighth Edition

Editor
Ilene Knable Gotts

lawreviews



The Merger Control Review
Reproduced with permission from Law Business Research Ltd.

This article was first published in The Merger Control, - Edition 8

(published in August 2017 – editor Ilene Knable Gotts)

For further information please email
Nick.Barette@thelawreviews.co.uk

th
e

 Merger 
 control 
 Review



PUBLISHER 
Gideon Roberton

SENIOR BUSINESS DEVELOPMENT MANAGER 
Nick Barette

BUSINESS DEVELOPMENT MANAGERS 
Thomas Lee, Joel Woods

ACCOUNT MANAGERS 
Pere Aspinall, Sophie Emberson,  

Laura Lynas, Jack Bagnall

MARKETING AND READERSHIP COORDINATOR 
Rebecca Mogridge

RESEARCHER 
Arthur Hunter

EDITORIAL COORDINATOR 
Gavin Jordan

HEAD OF PRODUCTION 
Adam Myers

PRODUCTION EDITOR 
Anna Andreoli

SUBEDITOR 
Charlotte Stretch

CHIEF EXECUTIVE OFFICER 
Paul Howarth

Published in the United Kingdom  
by Law Business Research Ltd, London

87 Lancaster Road, London, W11 1QQ, UK
© 2017 Law Business Research Ltd

www.TheLawReviews.co.uk 

No photocopying: copyright licences do not apply. 
The information provided in this publication is general and may not apply in a specific situation, nor 

does it necessarily represent the views of authors’ firms or their clients. Legal advice should always 
be sought before taking any legal action based on the information provided. The publishers accept 
no responsibility for any acts or omissions contained herein. Although the information provided is 

accurate as of July 2017, be advised that this is a developing area.
Enquiries concerning reproduction should be sent to Law Business Research, at the address above. 

Enquiries concerning editorial content should be directed  
to the Publisher – gideon.roberton@lbresearch.com

ISBN 978-1-910813-71-3

Printed in Great Britain by 
Encompass Print Solutions, Derbyshire 

Tel: 0844 2480 112



THE MERGERS AND ACQUISITIONS REVIEW

THE RESTRUCTURING REVIEW

THE PRIVATE COMPETITION ENFORCEMENT REVIEW

THE DISPUTE RESOLUTION REVIEW

THE EMPLOYMENT LAW REVIEW

THE PUBLIC COMPETITION ENFORCEMENT REVIEW

THE BANKING REGULATION REVIEW

THE INTERNATIONAL ARBITRATION REVIEW

THE MERGER CONTROL REVIEW

THE TECHNOLOGY, MEDIA AND  
TELECOMMUNICATIONS REVIEW

THE INWARD INVESTMENT AND  
INTERNATIONAL TAXATION REVIEW

THE CORPORATE GOVERNANCE REVIEW

THE CORPORATE IMMIGRATION REVIEW

THE INTERNATIONAL INVESTIGATIONS REVIEW

THE PROJECTS AND CONSTRUCTION REVIEW

THE INTERNATIONAL CAPITAL MARKETS REVIEW

THE REAL ESTATE LAW REVIEW

THE PRIVATE EQUITY REVIEW

THE ENERGY REGULATION AND MARKETS REVIEW

THE INTELLECTUAL PROPERTY REVIEW

THE ASSET MANAGEMENT REVIEW

THE PRIVATE WEALTH AND PRIVATE CLIENT REVIEW

THE MINING LAW REVIEW

THE EXECUTIVE REMUNERATION REVIEW

THE ANTI-BRIBERY AND ANTI-CORRUPTION REVIEW

THE CARTELS AND LENIENCY REVIEW

THE TAX DISPUTES AND LITIGATION REVIEW

lawreviews



THE LIFE SCIENCES LAW REVIEW

THE INSURANCE AND REINSURANCE LAW REVIEW

THE GOVERNMENT PROCUREMENT REVIEW

THE DOMINANCE AND MONOPOLIES REVIEW

THE AVIATION LAW REVIEW

THE FOREIGN INVESTMENT REGULATION REVIEW

THE ASSET TRACING AND RECOVERY REVIEW

THE INSOLVENCY REVIEW

THE OIL AND GAS LAW REVIEW

THE FRANCHISE LAW REVIEW

THE PRODUCT REGULATION AND LIABILITY REVIEW

THE SHIPPING LAW REVIEW

THE ACQUISITION AND LEVERAGED FINANCE REVIEW

THE PRIVACY, DATA PROTECTION AND CYBERSECURITY LAW REVIEW

THE PUBLIC-PRIVATE PARTNERSHIP LAW REVIEW

THE TRANSPORT FINANCE LAW REVIEW

THE SECURITIES LITIGATION REVIEW

THE LENDING AND SECURED FINANCE REVIEW

THE INTERNATIONAL TRADE LAW REVIEW

THE SPORTS LAW REVIEW

THE INVESTMENT TREATY ARBITRATION REVIEW

THE GAMBLING LAW REVIEW

THE INTELLECTUAL PROPERTY AND ANTITRUST REVIEW

THE REAL ESTATE M&A AND PRIVATE EQUITY REVIEW

THE SHAREHOLDER RIGHTS AND ACTIVISM REVIEW

THE ISLAMIC FINANCE AND MARKETS LAW REVIEW

THE ENVIRONMENT AND CLIMATE CHANGE LAW REVIEW

THE CONSUMER FINANCE LAW REVIEW

THE INITIAL PUBLIC OFFERINGS REVIEW

THE CLASS ACTIONS LAW REVIEW 

THE TRANSFER PRICING LAW REVIEW



i

ACKNOWLEDGEMENTS

ALI BUDIARDJO, NUGROHO, REKSODIPUTRO

ALLEN & GLEDHILL LLP

ALTIUS

ANDERSON MŌRI & TOMOTSUNE

ASHURST

AZB & PARTNERS

BREDIN PRAT

CAIAZZO DONNINI PAPPALARDO & ASSOCIATI – CDP STUDIO LEGALE

CALLOL, COCA & ASOCIADOS

CAP ECONOMICS, LLC

CLEARY GOTTLIEB STEEN & HAMILTON LLP 

CMS RUSSIA

CMS VON ERLACH PONCET LTD

CUATRECASAS

DEBEVOISE & PLIMPTON LLP

ELİG, ATTORNEYS-AT-LAW

GIBSON, DUNN & CRUTCHER LLP

GROSS, KLEINHENDLER, HODAK, HALEVY, GREENBERG & CO

HOUTHOFF BURUMA

KARANOVIĆ & NIKOLIĆ

KING & WOOD MALLESONS

KINSTELLAR

The publisher acknowledges and thanks the following law firms for their learned assistance 
throughout the preparation of this book:



Acknowledgements

ii

LAW FIRM BEKINA, ŠKURLA, DURMIŠ AND SPAJIĆ LTD

LCS & PARTNERS

LINKLATERS

MILBANK, TWEED, HADLEY & MCCLOY LLP

MINTER ELLISON RUDD WATTS 

MOTTA FERNANDES ADVOGADOS

NAVIGANT ECONOMICS

NORTON ROSE FULBRIGHT

PAUL HASTINGS LLP

PÉREZ BUSTAMANTE & PONCE

POLENAK LAW FIRM 

PRAGMA LEGAL

SK CHAMBERS

SLAUGHTER AND MAY

TORYS LLP

UGGC LAW FIRM

VALDÉS ABASCAL ABOGADOS SC

WACHTELL, LIPTON, ROSEN & KATZ

WILMER CUTLER PICKERING HALE AND DORR LLP

YULCHON LLC



iii

PREFACE ......................................................................................................................................................... vii
Ilene Knable Gotts

Chapter 1 CHINA’S MERGER CONTROL IN THE PHARMACEUTICAL SECTOR ..............1

Susan Ning, Hazel Yin and Ting Gong

Chapter 2 ECONOMICS TOOLS USED IN MERGER CONTROL .............................................8

S Murthy Kambhampaty, Robert Kneuper and James A Langenfeld

Chapter 3 EU MERGER CONTROL IN THE PHARMACEUTICAL SECTOR .......................29

Pablo Figueroa and Alejandro Guerrero

Chapter 4 EU MERGER CONTROL IN THE MEDIA SECTOR ................................................44

Jérémie Marthan

Chapter 5 INTERNATIONAL MERGER REMEDIES ...................................................................50

John Ratliff, Frédéric Louis and Cormac O’Daly

Chapter 6 US MERGER CONTROL IN THE HIGH-TECHNOLOGY SECTOR ...................63

Thomas P Brown and Michael S Wise

Chapter 7 US MERGER CONTROL IN THE MEDIA SECTOR ................................................66

Gary W Kubek and Michael Schaper

Chapter 8 AUSTRALIA ........................................................................................................................79

Peter Armitage and Ross Zaurrini

Chapter 9 BELGIUM ...........................................................................................................................94

Carmen Verdonck and Steffie De Cock

Chapter 10 BOSNIA AND HERZEGOVINA ..................................................................................109

Nihad Sijerčić

CONTENTS



iv

Contents

Chapter 11 BRAZIL ..............................................................................................................................118

Cecilia Vidigal M de Barros, Paula Beeby M Barros Bellotti and António J da Rocha Frota

Chapter 12 CANADA ...........................................................................................................................131

Dany H Assaf, Zirjan Derwa and Marina Chernenko

Chapter 13 CHINA...............................................................................................................................143

Susan Ning and Hazel Yin

Chapter 14 COSTA RICA ....................................................................................................................151

Edgar Odio

Chapter 15 CROATIA ..........................................................................................................................160

Goran Durmiš, Ivana Ostojić and Tea Radmilo

Chapter 16 ECUADOR ........................................................................................................................170

Diego Pérez-Ordóñez, Luis Marín-Tobar and Natalia Almeida-Oleas

Chapter 17 EU MERGER CONTROL ..............................................................................................180

Nicholas Levy and Patrick Bock

Chapter 18 FRANCE ............................................................................................................................196

Hugues Calvet, Olivier Billard and Guillaume Fabre

Chapter 19 GERMANY ........................................................................................................................212

Alexander Rinne and Andreas Boos

Chapter 20 HONG KONG .................................................................................................................221

Marc Waha, Pearl Yeung and Sophie Chen

Chapter 21 INDIA ................................................................................................................................231

Rahul Rai, Aditi Gopalakrishnan and Anuja Agrawal

Chapter 22 INDONESIA .....................................................................................................................244

Theodoor Bakker, Luky I Walalangi and Miriam Andreta

Chapter 23 ISRAEL...............................................................................................................................255

Ran Ben-Ari

Chapter 24 ITALY .................................................................................................................................265

Rino Caiazzo and Francesca Costantini



Contents

v

Chapter 25 JAPAN ................................................................................................................................274

Yusuke Nakano, Vassili Moussis, Takeshi Suzuki and Kiyoko Yagami

Chapter 26 KOREA ..............................................................................................................................287

Sai Ree Yun, Seuk Joon Lee, Cecil Saehoon Chung, Kyoung Yeon Kim and Kyu Hyun Kim

Chapter 27 MACEDONIA ..................................................................................................................295

Tatjana Popovski-Buloski

Chapter 28 MALAYSIA ........................................................................................................................301

Shanthi Kandiah

Chapter 29 MEXICO ...........................................................................................................................312

Rafael Valdés Abascal and Enrique de la Peña Fajardo

Chapter 29 MOROCCO ......................................................................................................................319

Corinne Khayat and Maïja Brossard

Chapter 30 NETHERLANDS .............................................................................................................327

Gerrit Oosterhuis and Weyer VerLoren van Themaat

Chapter 31 NEW ZEALAND ..............................................................................................................338

Ross Patterson, Oliver Meech and Kristel McMeekin

Chapter 32 POLAND ...........................................................................................................................349

Małgorzata Szwaj and Wojciech Podlasin

Chapter 33 PORTUGAL ......................................................................................................................358

Ricardo Bordalo Junqueiro and Marta Flores da Silva

Chapter 34 ROMANIA ........................................................................................................................370

Iustinian Captariu and Cătălin Graure

Chapter 35 RUSSIA ..............................................................................................................................383

Maxim Boulba and Maria Ermolaeva

Chapter 36 SERBIA ..............................................................................................................................392

Rastko Petaković and Bojana Miljanović

Chapter 37 SINGAPORE .....................................................................................................................402

Daren Shiau and Elsa Chen



Contents

vi

Chapter 38 SOUTH AFRICA .............................................................................................................417

Candice Upfold

Chapter 39 SPAIN .................................................................................................................................435

Pedro Callol

Chapter 40 SWITZERLAND ..............................................................................................................445

Pascal G Favre and Marquard Christen

Chapter 41 TAIWAN ............................................................................................................................454

Victor I Chang, Margaret Huang and Rose Lin

Chapter 42 TURKEY ............................................................................................................................463

Gönenç Gürkaynak and K Korhan Yıldırım

Chapter 43 UNITED KINGDOM .....................................................................................................473

Jordan Ellison and Paul Walter

Chapter 44 UNITED STATES ............................................................................................................486

Ilene Knable Gotts

Appendix 1 ABOUT THE AUTHORS ...............................................................................................495

Appendix 2 CONTRIBUTING LAW FIRMS’ CONTACT DETAILS...........................................529



1

Chapter XX

US MERGER CONTROL IN THE 
HIGH-TECHNOLOGY SECTOR
Thomas P Brown and Michael S Wise1

I INTRODUCTION

2017 began with the inauguration of Donald Trump as the 45th President of the United States. 
During his campaign, President Trump gave only limited insight into how his administration 
would tackle antitrust issues generally. Since the election, antitrust enforcement in the 
high-technology sector has been limited, with few cases reaching decision points that would 
shed light on future enforcement priorities. The uncertainty is compounded by the fact that 
key leaders for both the Federal Trade Commission (FTC) and the Antitrust Division of the 
Department of Justice (DOJ) are either awaiting confirmation or yet to be identified. 

Although the DOJ and FTC will likely continue to pursue cases involving technology, 
the framework for analysing these cases will be developed after new leadership at both agencies 
is installed. In the meantime, we can expect to see continued grappling with concepts like 
innovation markets and future competition. In addition, one of the most interesting emerging 
issues in high-technology mergers is the impact of algorithmic pricing models and other 
automated systems that may change how we traditionally analyse factors such as incentives 
for coordination. Whether a new President will inspire new approaches to this and other 
developing areas remains to be seen. 

II IMPACT OF TRUMP ADMINISTRATION ON MERGER REVIEW

During his presidential campaign, Donald Trump provided little insight into his approach 
to antitrust issues. His only real statements on the subject, criticism of large mergers in 
the media technology space such AT&T/TimeWarner and NBC/Comcast, suggested that his 
administration might be more interventionist than previous Republican administrations. 
However, more recent developments, including the appointment of Former FTC 
Commissioner Joshua Wright to head the antitrust transition team, suggest that the Trump 
Administration will follow the generally less interventionist path of most recent Republican 
administrations. 

The uncertainty about antitrust enforcement under the Trump Administration is 
compounded by key vacancies at both the DOJ and the FTC. The Senate is still in the process 
of confirming President Trump’s nomination to the Assistant Attorney General to head 
the Antitrust Division, Makan Delrahim. At the FTC, only two of the five commissioner 

1 Thomas P Brown is a partner and Michael S Wise is a senior associate at Paul Hastings LLP.
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positions are currently filled. Moreover, Commissioner Terrell McSweeney’s term expires this 
year, meaning that Trump may be responsible for appointing at least four of the five FTC 
commissioners during his first year in office. 

Makan Delrahim brings some familiarity with high-technology issues to the DOJ. As a 
lawyer, he has experience practising in the intersection of antitrust and intellectual property 
issues, and he also served in the late 1990s on the Senate Judiciary Committee staff handling 
issues relating to e-commerce and emerging technologies. In the confirmation process, 
Delrahim responded to various questions involving high-technology markets, noting that he 
saw existing antitrust laws as sufficient to address competition issues in these emerging areas 
and that they have proven ‘effective and adaptable to various types of anticompetitive conduct 
even as industries have evolved and technology has created new markets’.2 He pledged, if 
confirmed, to investigate matters in the high-technology sector ‘as I would in any industry’.

In addition, Delrahim has expressed interest in innovation through his commitment 
to a proper balance between antitrust policy and intellectual property law. Delrahim is a 
registered patent attorney, and noted during his confirmation hearing that he ‘feel[s] strongly 
that an intellectual property owner’s rights need to be respected and protected’.3 He added 
that the DOJ should ‘strive to eliminate as much as possible the unnecessary uncertainties for 
innovators and creators in their ability to exploit their intellectual property rights, as those 
uncertainties can also reduce incentives for innovation’.4

At the FTC, Maureen Ohlhausen, a Republican appointee, is currently serving as the 
acting chair of the Commission. The only other currently serving commissioner is Terrell 
McSweeney, a Democratic appointee whose term expires in September 2017. Because the 
FTC requires a majority vote to file a complaint or accept a remedy in a merger case, current 
enforcement actions would require both commissioners to agree to move forward. 

III COULD ALGORITHMS FACTOR IN MERGER ENFORCEMENT 
ANALYSIS

An emerging area of potential interest for merger enforcement is the impact of automated 
systems and algorithms to monitor or enforce coordinated behaviour. EU Competition 
Commissioner Margrethe Vestager recently commented on the need for antitrust enforcers to 
be vigilant anticompetitive use of algorithms.5 She highlighted the possibility that cartels will 
use algorithms in online markets to detect whether cartel members are ‘cheating’ by lowering 
prices. She also suggested that dominant firms could use algorithms to exclude competing 
products from search hit lists.

Commissioner Ohlhausen followed Vestager’s comments in May 2017 addressing the 
use of algorithms to automate pricing decisions.6 While she described some concerns over 
algorithms as ‘a bit alarmist,’ she acknowledged the need for ‘changes in how the enforcement 
agencies investigate some forms of problematic conduct.’ She described, for example, the 

2 Makan Delrahim, Responses to Questions for the Record (May 10, 2017) at 34, available at www.judiciary.
senate.gov/imo/media/doc/Delrahim%20Responses%20to%20QFRs.pdf.

3 Id. at 25.
4 Id.
5 Margrethe Vestager, Algorithms and Competition (16 March 2017). 
6 Maureen K Ohlhausen, ‘Should We Fear The Things That Go Beep In the Night? Some Initial Thoughts 

on the Intersection of Antitrust Law and Algorithmic Pricing’ (23 May 2017). 
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possibility that algorithms could be used to enforce collusion or to have a single algorithm 
used for industry-wide pricing. In both cases, Commissioner Ohlhausen argued that 
traditional means of antitrust analysis is sufficient to address these issues. 

A potentially more interesting question arises in the context of merger enforcement 
when algorithms are in play. Suppose, for example, that some of the participants in an industry 
employ technology to monitor competitor pricing. If a firm that employs this technology 
seeks to combine with one that does not, does this make the industry overall more subject 
to coordinated conduct? Alternatively, do firms that lack this type of monitoring technology 
pose less of a competitive check on the merging parties’ pricing post-closing? Such questions 
are a logical next step from the concerns raised by Vestager and Ohlhausen, and in an age 
where more and more business is conducted in an economic environment, we can expect that 
these issues will begin to appear in high-technology mergers. 

IV MULTI-SIDED MARKETS AND HIGH-TECHNOLOGY 

An evolving area of interest in merger review is how the FTC and DOJ are likely to view 
competition issues raised in high-technology mergers implicating multi-sided platforms. 
Unlike traditional markets, multi-sided markets tend to involve businesses that generate 
revenue by providing a platform on which customers and sellers can interact with each other, 
rather than by providing a product or service directly. The most common example in past 
analysis has been the newspaper industry, which generates a large portion of its revenue from 
selling advertisement space rather than by selling newspapers. Today, we are witnessing more 
and more examples in the high-technology space, particularly when it comes to online sales 
solutions or social media platforms. 

In a 2016 speech, Commissioner Ohlhausen addressed the FTC’s recent high-technology 
merger enforcement in Zillow/Trulia.7 There, Commissioner Ohlhausen detailed the 
importance of the FTC’s analysis of both sides of the two-sided platform for the parties, 
both of which operated web portals for buying and selling homes. Among other things, 
multi-sided platforms raise issues in antitrust analysis because they may require consideration 
of multiple relevant markets and they also present the potential that competition concerns 
on one side of the platform may be offset or outweighed by procompetitive benefits on the 
other side of the platform. In Zillow/Trulia, Commissioner Ohlhausen noted that the FTC 
had independently analysed each side of the platform using a traditional approach. Because 
the FTC found sufficient competition on both sides, it did not need to consider balancing 
between the sides or other issues novel to a multi-sided platform. 

V CONCLUSION

The inauguration of President Trump is one of a series of significant political events to play 
on both sides of the Atlantic. Those events have created uncertainty about the stability of a 
host of institutions that have defined the global order since the end of World War II. But 
uncertainty is the not the same thing as change. Antitrust law, particularly as it relates to high 
technology industries, is no different.

7 Maureen K Olhausen, ‘Antitrust Tales in the Tech Sector: Goldilocks and the Three Mergers and Into the 
Muir Woods’ (26 January 2016). 
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